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12. The application of correlative rights is clearly within the province of the 

Legislature.  Day, 369 S.W.3d at 834-838 (The Day court did not mandate the recognition 

of correlative rights).   In the last legislative session, a “fair share” bill was introduced as 

an amendment to Chapter 36.6   The bill did not pass further demonstrating the 

Legislature’s intent not to mandate correlative rights in the groundwater regulatory 

scheme outlined in Chapter 36. The application of fair share/correlative rights without 

instruction from the Legislature is dangerous, not mandated in Day, and would lead to 

absurd results.  If correlative rights are applied to a standing analysis in the manner 

Plaintiffs contend, all landowners would have automatic standing and the provisions of 

the statute requiring a need to demonstrate injury would be rendered meaningless.  

Every landowner would have the right to a contested case hearing creating absurd 

results in direct contravention of the legislative directive and decades of well-

established standing principles.  

IV. THE COURT MUST REVIEW UNDER THE SUBSTANTIAL EVIDENCE RULE 

13. In an administrative appeal of a groundwater matter, Chapter 36 mandates that a 

reviewing court apply the substantial evidence rule as defined by Section 2001.174 of 

the Texas Government Code.  TEX. WATER CODE § 36.253 (mandating that review on 

appeal is governed by the substantial evidence rule as defined in TEX. GOV’T CODE § 

2001.174). In the petition for review under Chapter 36, the “burden of proof is on the 

petitioner, and the challenged law, rule, order or act shall be deemed prima facie valid.” 

TEX. WATER CODE § 36.253.  Thus, the District’s Decision is presumed valid and 
                                                
6 Tex. H.B. 3028, 85th Leg., R.S. (2017). 
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Plaintiffs bear the burden of showing that it was not reasonably supported by 

substantial evidence or was otherwise arbitrary or capricious. 

14. The substantial evidence rule dictates that the District's decision be upheld as 

long as “there is some reasonable basis in the record for the action taken,” regardless of 

whether the District reached the “correct” conclusion7—i.e., whether the evidence as a 

whole is such that reasonable minds could have reached the same conclusion the 

agency reached.8  Under the substantial evidence standard, the decision is upheld as 

long it was supported by substantial evidence and the reviewing court is not to 

substitute its judgment on the credibility or weight of the evidence for that of the 

District.9    

15. Essentially, the substantial evidence standard requires the appellate court to 

review a determination of an agency regarding affected person status for an abuse of 

discretion.10  Specifically with regard to the review of an agency’s decision to deny 

party status under analogous statutes, the Texas Supreme Court and the Austin Court 

of Appeals have consistently applied the substantial evidence standard reasoning that 

the discretion of the agency over contested case hearings naturally includes a threshold 

determination of whether the person seeking the hearing is an affected person as the 

                                                
7 R.R. Comm’n of Tex. v. Torch Operating Co., 912 S.W.2d 790, 792 (Tex. 1995); see also Tex. Gov't 
Code § 2001.174(2)(E) (stating that a court shall reverse an administrative decision only if it is 
“not reasonably supported” by evidence). 
8 Dotson v. Tex. State Bd. of Med. Exam’rs, 612 S.W.2d 921, 922 (Tex. 1981); Tex. State Bd. of Dental 
Exam’rs v. Sizemore, 759 S.W.2d 114, 116 (Tex. 1988). 
9 City of El Paso v. Pub. Util. Comm'n, 883 S.W.2d 179, 185 (Tex.1994); see also Tex. Gov't CODE 
ANN. § 2001.174. 
10 Sierra Club v. Tex. Comm’n on Envtl. Quality, 455 S.W.3d 214, 223-224 (Tex. App.—Austin 2014, 
no pet.); Sierra Club v. Tex. Comm’n on Envtl. Quality, 455 S.W.3d 228, 235 (Tex. App.—Austin 
2014, no pet.).   
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agency has discretion to weigh and resolve matters that may relate to the merits of the 

underlying application including the likely impact the regulated activity will have on 

the use of property by the hearing requestor.11  The decision here was reached after a 

full evidentiary hearing by a SOAH Judge.  The record establishes beyond any doubt or 

argument that Plaintiffs did not present any evidence of a specific injury or harm to 

their property. 

REQUEST FOR RELIEF 

For these reasons, End Op respectfully requests the Court to dismiss Plaintiffs’ 

claims for lack of subject-matter jurisdiction or affirm the District’s order, and award 

End Op such other and further relief to which it may be justly entitled.   

  

                                                
11 City of Waco, 413 S.W.3d at (reviewing TCEQ’s decision to deny a city party status under 
analogous statute for abuse of discretion and holding that TCEQ did not error); Sierra Club, 455 
S.W.3d at 223-224 (applying substantial evidence standard to TCEQ’s decision to deny an 
environmental group’s request for a contested case hearing under an analogous statute and 
determining TCEQ did not error); Sierra Club, 455 S.W.3d at 235 (applying substantial evidence 
standard to TCEQ’s decision to deny an environmental group’s request for a contested case 
hearing under an analogous statute and determining TCEQ did not error). 
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Respectfully Submitted, 

STACEY V. REESE LAW, PLLC 
 
      By:/s/ Stacey V. Reese    
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           910 West Avenue, Suite 15 
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12 

 

CERTIFICATE OF SERVICE 

I certify that on September 5, 2017, a true and correct copy of the foregoing was 
filed electronically and thereby served on the following counsel of record. 

 
David Lein 
Robin Melvin 
GRAVES, DOUGHERTY, HEARON & MOODY, P.C. 
401 Congress Avenue, Suite 2200 
Austin, TX 78701 
 (512) 536-9917 FAX 
 
ATTORNEYS FOR DEFENDANT 
LOST PINES GROUNDWATER DISTRICT 
 
Donald H. Grissom 
William W. Thompson 
GRISSOM & THOMPSON 
509 West 12th Street 
Austin, Texas 78701 
512-482-8410 FAX 
 
Ernest F. Bogart 
P.O. Box 690 
Elgin, Texas 78621 
512-281-5094 FAX 
 
ATTORNEYS FOR BROWN, MEYER AND HANNA 
 
Eric Allmon 
FREDERICK, PERALES, ALLMON & ROCKWELL, P.C. 
707 Rio Grande, Suite 200 
Austin, Texas 78701 
512-482-9346 FAX 
 
ATTORNEYS FOR ENVIRONMENTAL STEWARDSHIP 
 

 
     
      /s/ Stacey V. Reese    

STACEY V. REESE 
 


