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· · · · · · · · · · ·                  P R O C E E D I N G S·1·

· · · · · · · · · ·                MONDAY, JANUARY 27, 2025·2·

· · · · · · · · · · · · ··                       (9:00 a.m.)·3·

· · · · · · · · ·              JUDGE SMITH:··All right.··I call to order·4·

· ·SOAH Docket 582-24-22552, TCEQ Docket No. 2023-1591-MWD.·5·

· ·This is the Application of Corix Utilities (Texas) for·6·

· ·TPDES Permit No. WQ0013977001.·7·

· · · · · · · · ·              Today is January 27th, 2025.··This hearing·8·

· ·is taking place via Zoom videoconference.··My name is·9·

· ·Rebecca Smith.··I'm the Administrative Law Judge10·

· ·assigned to hear this case.11·

· · · · · · · · ·              At this time I'd like to take appearances,12·

· ·and let's begin with the Applicant, please.13·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, my name is14·

· ·David Tuckfield.··I represent the Applicant, Corix15·

· ·Utilities (Texas).··And I have with me our witnesses16·

· ·Paul Price, Troy Hotchkiss, Karla Kinser.··I believe17·

· ·that's all I see on the Zoom.··I think that's all from18·

· ·the Applicant right now.19·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And then from the20·

· ·Protestant.21·

· · · · · · · · ·              MR. ALLMON:··Yes.··Good morning, Your22·

· ·Honor.··My name is Eric Allmon.··I'm here on behalf of23·

· ·Protestant, Environmental Stewardship.··I have with me24·

· ·here this morning our witness, Richard Martin; my legal25·
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· ·assistant, Claire Hamerlinck; and the Executive Director·1·

· ·of Environmental Stewardship, Mr. Steve Box; and·2·

· ·Ms. Lauren -- Dr. Lauren Ross.·3·

· · · · · · · · ·              JUDGE SMITH:··Okay.··For the Executive·4·

· ·Director.·5·

· · · · · · · · ·              MS. PAWELKA:··(Zoom audio drop) with my·6·

· ·co-counsel, Allie Soileau, and ED witnesses Jenna Lueg·7·

· ·and Abdur Rahim.··Joining us shortly will be Jim·8·

· ·Michalk.·9·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And I missed the very10·

· ·beginning of that.··I don't know if other people could11·

· ·hear that or not.··Just your name basically.··I think we12·

· ·missed your name.13·

· · · · · · · · ·              MS. PAWELKA:··Aubrey Pawelka representing14·

· ·the Executive Director.15·

· · · · · · · · ·              THE REPORTER:··Judge, Ms. Pawelka's audio16·

· ·is not very loud.17·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Let's see if we can18·

· ·get that turned up.··We'll let you get set up, and then19·

· ·we'll test it again after OPIC.20·

· · · · · · · · ·              MS. MEHTA:··Good morning, Your Honor.21·

· ·This is Pranjal Mehta for the Office of Public Interest22·

· ·Counsel.23·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Great.24·

· · · · · · · · ·              And Ms. Pawelka, can we try it again?25·

5

· ·Would just like to -- say anything, and we'll --·1·

· · · · · · · · ·              MS. PAWELKA:··Test.··Test.·2·

· · · · · · · · ·              JUDGE SMITH:··Much better.··Thank you.·3·

· · · · · · · · ·              All right.··Did we want to do openings?·4·

· ·Are the parties planning to do opening statements?·5·

· · · · · · · · ·              MR. TUCKFIELD:··I was not planning on it,·6·

· ·Your Honor.·7·

· · · · · · · · ·              JUDGE SMITH:··Okay.·8·

· · · · · · · · ·              MR. ALLMON:··We were going to reserve our·9·

· ·opening for the -- well, I guess our case nowadays does10·

· ·go first.11·

· · · · · · · · ·              JUDGE SMITH:··First.12·

· · · · · · · · ·              MR. ALLMON:··I'll provide a very brief13·

· ·opening statement, Your Honor.14·

· · · · · · · · ·              JUDGE SMITH:··Okay.15·

· · · · ··       OPENING STATEMENT ON BEHALF OF PROTESTANT16·

· · · · · · · · ··               ENVIRONMENTAL STEWARDSHIP17·

· · · · · · · · ·              MR. ALLMON:··Again, this is Eric Allmon on18·

· ·behalf of the Protestant, Environmental Stewardship.··We19·

· ·are here with grave concerns regarding this permit20·

· ·application and believe that the application for the21·

· ·amendment should be denied.22·

· · · · · · · · ·              As you know, per the TCEQ regulations as23·

· ·governed by the water quality standards, there's Tier 124·

· ·requiring use of maintenance of existing uses.··And25·
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· ·importantly, TCEQ rules define existing to include·1·

· ·attainable uses, so you don't just look at what's there·2·

· ·right now.·3·

· · · · · · · · ·              The Tier 2 evaluation requires showing of·4·

· ·economic or social necessity if there's going to be more·5·

· ·than de minimis lowering of water quality.··We think·6·

· ·that's the case here.·7·

· · · · · · · · ·              In addition to the Tier 1 and Tier 2·8·

· ·review, the TCEQ Water Quality Standards include general·9·

· ·criteria for the protecting of water quality, and those10·

· ·include that you're not to have the receiving waters in11·

· ·a condition that's not esthetically attractive, you're12·

· ·not to have excessive algae growth, and the receiving13·

· ·water is basically not to be toxic as a result of a14·

· ·discharge.15·

· · · · · · · · ·              We think, as to the Tier 1 review, that16·

· ·these waters, quite frankly, are currently not in17·

· ·compliance with the exceptional aquatic life use that18·

· ·they -- have been categorized, and we think the19·

· ·authorization of this discharge would fail to ensure20·

· ·that those water quality standards for exceptional water21·

· ·aquatic life use would still be met.22·

· · · · · · · · ·              As to the Tier 2 review, we feel that23·

· ·there's certainly going to be more than de minimis24·

· ·impact upon water quality, especially when this is25·
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· ·judged in comparison to the baseline of the highest·1·

· ·water quality attained since November of 1975, as the·2·

· ·TCEQ Water Quality Standards provide.·3·

· · · · · · · · ·              A key mistake of the Applicant and·4·

· ·Executive Director, as we see it, is attempting to look·5·

· ·and categorize under Tier 2 only the impact of this·6·

· ·particular discharge.·7·

· · · · · · · · ·              While we think this amendment would·8·

· ·certainly have an impact, we think that the change in·9·

· ·water quality is certainly greater than de minimis when10·

· ·you compare that to the highest water quality in the11·

· ·receiving waters by several different indicators.12·

· · · · · · · · ·              And we do think the general criteria would13·

· ·not be met if this permit was granted, including that14·

· ·for -- due to the nutrients being added causing an15·

· ·esthetically unattractive condition, causing algal16·

· ·growth, and that the discharge would result in toxicity17·

· ·in the receiving waters that's not been addressed.18·

· ·We'll note toxicity includes impacts less than19·

· ·fatalities.··And we do contend that the Commission is to20·

· ·consider the impact of contaminants of emerging concern21·

· ·in making that determination.22·

· · · · · · · · ·              So for those reasons, in short, we think23·

· ·that the permit application should be denied, and we24·

· ·think the evidence will support those reasons for25·
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· ·denial.·1·

· · · · · · · · ·              We appreciate your time today hearing this·2·

· ·matter.·3·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.··Thank·4·

· ·you.·5·

· · · · · · · · ·              Oh, and I realized we hadn't taken up the·6·

· ·objections.··Those objections to Dr. Ross's testimony·7·

· ·are overruled at this time.·8·

· · · · · · · · ·              Okay.··So Mr. Allmon, would you like to·9·

· ·call your first witness?10·

· · · · · · · · ·              MR. ALLMON:··Actually, our first witness11·

· ·is Mr. Richard Martin.12·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right,13·

· ·Mr. Martin.14·

· · · · · · · · ·              THE WITNESS:··Good morning.15·

· · · · · · · · ·              JUDGE SMITH:··Good morning.··If you will16·

· ·raise your right hand please.17·

· · · · · · · · ·              (Witness sworn)18·

· · · · · · · · ·              JUDGE SMITH:··All right.··Thank you.19·

· ·Mr. Allmon.20·

· · · · · · · · · ·                PRESENTATION ON BEHALF OF21·

· · · · · · ·          PROTESTANT ENVIRONMENTAL STEWARDSHIP22·

· ·23·

· ·24·

· ·25·
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· · · · · · · · · · · ··                     RICHARD MARTIN,·1·

· ·having been first duly sworn, testified as follows:·2·

· · · · · · · · · · ··                   DIRECT EXAMINATION·3·

· ·BY MR. ALLMON:·4·

· · · ·    Q· ··Yes, Mr. Martin, do you have your prefiled·5·

· ·testimony there in front of you?·6·

· · · ·    A· ··Yes, sir.·7·

· · · ·    Q· ··And is that Exhibit ES-100?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··Have you reviewed that prefiled testimony?10·

· · · ·    A· ··Yes, sir.11·

· · · ·    Q· ··Is that testimony the testimony you would12·

· ·provide here today if you were to testify live and under13·

· ·oath here today?14·

· · · ·    A· ··That is correct.15·

· · · ·    Q· ··Okay.16·

· · · · · · · · ·              MR. ALLMON:··Your Honor, with that, we17·

· ·would offer Exhibit ES-100, the prefiled testimony of18·

· ·Richard Martin.19·

· · · · · · · · ·              (Exhibit ES No. ES-100 offered)20·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And the time for any21·

· ·objection to that has passed.··Exhibit ES-100 is22·

· ·admitted.23·

· · · · · · · · ·              (Exhibit ES No. ES-100 admitted)24·

· · · · · · · · ·              MR. ALLMON:··And with that, we pass the25·
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· ·witness for cross-examination.·1·

· · · · · · · · ·              JUDGE SMITH:··All right.··I realized we·2·

· ·didn't quite discuss the order of cross for Protestant's·3·

· ·witnesses.··I think -- let's see.··OPIC, ED, then·4·

· ·Mr. Tuckfield.·5·

· · · · · · · · ·              Ms. Mehta, do you have any questions for·6·

· ·Mr. Martin?·7·

· · · · · · · · ·              MS. MEHTA:··I don't have any questions,·8·

· ·Your Honor.··Thank you.·9·

· · · · · · · · ·              JUDGE SMITH:··All right.··Ms. Pawelka?10·

· · · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.11·

· · · · · · · · ·              JUDGE SMITH:··Mr. Tuckfield?12·

· · · · · · · · ·              MR. TUCKFIELD:··No questions, Your Honor.13·

· · · · · · · · ·              JUDGE SMITH:··All right.··Well, thank you,14·

· ·Mr. Martin.··You're done testifying, and you can stay15·

· ·and watch or you can leave the Zoom.16·

· · · · · · · · ·              THE WITNESS:··Thank you, Your Honor.17·

· · · · · · · · ·              JUDGE SMITH:··Thank you.18·

· · · · · · · · ·              All right.··Mr. Allmon.19·

· · · · · · · · ·              MR. ALLMON:··Yes, Your Honor.··At this20·

· ·time, we would call Dr. Lauren Ross.21·

· · · · · · · · ·              JUDGE SMITH:··Okay, Dr. Ross.··Let me find22·

· ·you.··Oh, there you are.··Okay.··Great.23·

· · · · · · · · ·              And if you'll unmute yourself and raise24·

· ·your right hand, please.25·
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· · · · · · · · ·              (Witness sworn)·1·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.··Thank·2·

· ·you.·3·

· · · · · · · · ·              Mr. Allmon.·4·

· · · · · · · · · · · · ·                      LAUREN ROSS,·5·

· ·having been first duly sworn, testified as follows:·6·

· · · · · · · · · · ··                   DIRECT EXAMINATION·7·

· ·BY MR. ALLMON:·8·

· · · ·    Q· ··I guess first, Dr. Ross, I'd like to cover the·9·

· ·prefiled testimony of yours in this matter.··Have you10·

· ·reviewed your testimony marked as Exhibit ES-200?11·

· · · ·    A· ··I have.12·

· · · ·    Q· ··And have you reviewed the exhibits marked13·

· ·ES-201 through ES-203?14·

· · · ·    A· ··Yes.15·

· · · ·    Q· ··And is that the testimony -- well, we will deal16·

· ·with perhaps some supplemental testimony here in a17·

· ·minute.··But putting aside materials you reviewed in the18·

· ·past few days, is that the testimony you were to provide19·

· ·if you were to testify here live today?20·

· · · ·    A· ··Yes.21·

· · · · · · · · ·              MR. ALLMON:··Your Honor, at this time we22·

· ·would make our motion to provide supplemental testimony23·

· ·by Dr. Ross.··There is -- appears to be an algae bloom24·

· ·that is occurring within the past few days in the25·
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· ·vicinity downstream of the discharge, which, of course,·1·

· ·we could not have provided testimony as to that event·2·

· ·occurring within the past few days at the time of the·3·

· ·prefiled being due December the 19th, and it is relevant·4·

· ·to the issues here and relevant to the nutrient impacts·5·

· ·that Dr. Ross discussed in her prefiled testimony.·6·

· · · · · · · · ·              I know that prefiled is allowed when it·7·

· ·would not prejudice the ability of a party to present·8·

· ·their case, and we think that SOAH has allowed·9·

· ·supplemental testimony when additional information came10·

· ·to light after prefiled before, and we think that it11·

· ·would be -- it would compromise Environmental12·

· ·Stewardship's due process and the rights under the13·

· ·Administrative Procedures Act to not be able to present14·

· ·supplemental testimony regarding these current15·

· ·conditions in the waterway, so we would seek leave for16·

· ·that at this time.17·

· · · · · · · · ·              I'll note I have provided the photographs18·

· ·previously to the other parties.··I only was provided19·

· ·them yesterday, and I passed them along as soon as I20·

· ·provided them.··So we would make that motion at this21·

· ·time.22·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Would anyone like to23·

· ·respond?24·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, the Applicant25·
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· ·objects to the admission of this new testimony.··It's --·1·

· ·it's -- I came to light -- I saw it this morning for the·2·

· ·first time.··I don't know if it was sent last night or·3·

· ·this morning, but either way, even if it was last night,·4·

· ·it's very, very close to the hearing on the merits.··I·5·

· ·haven't had a chance to even pass it along to my experts·6·

· ·to have them look at it.··I don't have -- haven't had a·7·

· ·chance to evaluate it.··It's brand-new information.·8·

· · · · · · · · ·              And so it's -- it would prejudice our due·9·

· ·process rights and be contrary to the Administrative10·

· ·Procedure Act to allow this testimony to come in at this11·

· ·late date, especially in light of the TCEQ -- TCEQ12·

· ·hearing, Senate Bill 709 process, which sets up this13·

· ·process where we are entitled to see what the rebuttal14·

· ·case is so that we can then have a chance to rebut that.15·

· · · · · · · · ·              So we object to the admission of any16·

· ·additional testimony and particularly this testimony17·

· ·that just came in this morning.18·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Anybody else care to19·

· ·weigh in?20·

· · · · · · · · ·              (No verbal response)21·

· · · · · · · · ·              JUDGE SMITH:··Well, it does seem to me22·

· ·that it is relevant to the issues, and it is -- it's not23·

· ·something that could have been provided ahead of time.24·

· ·So the way I can see this working is either we keep25·
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· ·Dr. Ross -- go ahead and take the testimony now, hear·1·

· ·what she has to say about it.··She gets to be available·2·

· ·again to Mr. Tuckfield for further questioning probably·3·

· ·like the end of tomorrow, so we'll kind of take some·4·

· ·things out of turn.··That way he has some time to·5·

· ·prepare.·6·

· · · · · · · · ·              If he needs additional time, it seems to·7·

· ·me that the appropriate remedy to preserve due process·8·

· ·rights is less striking it and more if he needs an·9·

· ·additional continuance and recall or something like10·

· ·that, we could do that.··But it seems to me that it is11·

· ·relevant, and it is not a failure of the Protestants not12·

· ·to have provided that before because they couldn't have.13·

· · · · · · · · ·              So Mr. Allmon, you're allowed to have the14·

· ·additional testimony.15·

· · · · · · · · ·              Mr. Tuckfield, you can do some cross now16·

· ·on what you were prepared for, and then we'll recall17·

· ·Dr. Ross so you can do some additional information on18·

· ·Dr. Ross.··We'll also hold the record open, if you want,19·

· ·to get some additional testimony from your witnesses,20·

· ·and we can see maybe the end of today or beginning of21·

· ·testimony how exactly we're going make that work just so22·

· ·that it can be fair for both parties and we get a good23·

· ·complete record to assist the Commission in their24·

· ·decision-making.25·
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· · · · · · · · ·              All right.··Mr. Allmon.·1·

· · · · · · · · ·              MR. ALLMON:··Yes.·2·

· · · ·    Q· ··(BY MR. ALLMON)··Dr. Ross, did you receive·3·

· ·additional photographs of the downstream waters here·4·

· ·recently?·5·

· · · ·    A· ··Yes.·6·

· · · ·    Q· ··Okay.·7·

· · · · · · · · ·              MR. ALLMON:··Your Honor, if I could share·8·

· ·Exhibit ES-1, which I'll note is a copy of two of the·9·

· ·photographs and a short declaration authenticating those10·

· ·photographs.11·

· · · · · · · · ·              JUDGE SMITH:··Okay.12·

· · · · · · · · ·              MR. ALLMON:··May I go ahead and share that13·

· ·at this time?14·

· · · · · · · · ·              JUDGE SMITH:··Yes, you may.15·

· · · · · · · · ·              MR. ALLMON:··Claire, could you bring that16·

· ·up?17·

· · · ·    Q· ··(BY MR. ALLMON)··Okay.··Dr. Ross, do you have18·

· ·before you now what's been marked as Exhibit 1?19·

· · · ·    A· ··I do.20·

· · · ·    Q· ··ES-1?··And is this signed by Harold "Skip"21·

· ·Connett?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··If we could look at the second paragraph here.24·

· ·And does that state essentially that on January 3rd,25·
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· ·Mr. Connett, by canoe, traveled in the area of·1·

· ·Wilbarger's Bend and then took photographs in the area·2·

· ·of the downstream waters?·3·

· · · ·    A· ··Yes, it is.·4·

· · · ·    Q· ··And then if we look at Paragraph 3, does that·5·

· ·indicate that Attachment B is copies of a photograph·6·

· ·taken about a hundred -- well, 200 yards further·7·

· ·downstream on the Colorado River?·8·

· · · ·    A· ··It is.·9·

· · · ·    Q· ··Okay.··Let's look at Attachment A to this10·

· ·declaration.··Do you have that before you now?11·

· · · ·    A· ··I do.12·

· · · ·    Q· ··And now, does this reflect in your opinion13·

· ·excessive algae conditions?14·

· · · ·    A· ··I -- there's definitely algae present at the15·

· ·site, and so when you ask me the question of16·

· ·"excessive," I guess I would say what is the background?17·

· · · · · · · · ·              I've definitely seen this kind of a18·

· ·contribution to the Colorado River.··And this would be19·

· ·more algae than I would expect to be -- generally expect20·

· ·at a tributary confluence, yes.21·

· · · ·    Q· ··Is this consistent with the opinions you've22·

· ·previously expressed in your prefiled testimony?23·

· · · ·    A· ··Yes, it is.24·

· · · ·    Q· ··In what way?25·
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· · · ·    A· ··My opinions are that the nutrients that are·1·

· ·present in the effluent discharge and the proposed·2·

· ·effluent discharge and in particular the concentrations·3·

· ·of phosphorus and nitrate nitrogen would be sufficient·4·

· ·to stimulate the growth of algae, and I would expect·5·

· ·this kind of consequence as a result of that nutrient·6·

· ·contribution to the river.·7·

· · · ·    Q· ··All right.··And let me look now at Exhibit B to·8·

· ·this declaration.··Do you have that before you now?·9·

· · · ·    A· ··Yes, I do.10·

· · · ·    Q· ··And is that reflective of algae present in the11·

· ·receiving waters?12·

· · · ·    A· ··It is.13·

· · · ·    Q· ··Is that consistent with the opinions you14·

· ·previously expressed?15·

· · · ·    A· ··It is.16·

· · · ·    Q· ··And can you explain that?17·

· · · ·    A· ··Sure.··This photograph -- let me say first that18·

· ·the previous photograph, based on the relationship19·

· ·between the -- basically the scale, which I was20·

· ·determining by looking at the width of the stream in21·

· ·comparison to vegetation on the shore and also what I22·

· ·think is probably -- it looks like in both photographs23·

· ·there's some -- some vegetation, this looks to me like24·

· ·the Colorado River itself.25·



6

KENNEDY REPORTING SERVICE, INC.
512.474-2233  order@kennedyreporting.com

18

· · · · · · · · ·              And what I'm seeing here is the presence·1·

· ·of that kind of long, stringy filamentous algae that is·2·

· ·mostly subsurface.··It is difficult to tell from this·3·

· ·image exactly -- exactly what the species of algae would·4·

· ·be, and I'm not a biologist.··I'm not an algae expert.·5·

· ·I mean I'm not a biological expert in terms of species·6·

· ·identification.·7·

· · · · · · · · ·              But this is certainly growth of aquatic·8·

· ·vegetation, benthic vegetation.··It looks like it's·9·

· ·attached to the bottom, and it -- this presence -- the10·

· ·presence of this algae at this location would be11·

· ·consistent with the uptake of nutrients present in the12·

· ·Colorado River.13·

· · · ·    Q· ··Would this also be consistent with the uptake14·

· ·of nutrients if this is in the close vicinity to the15·

· ·confluence with the unnamed tributary with the16·

· ·contribution of nutrients from that discharge?17·

· · · ·    A· ··That would be consistent, yes.18·

· · · ·    Q· ··And is this the type of response that you would19·

· ·anticipate if there were excessive nutrients in the20·

· ·unnamed tributary?21·

· · · ·    A· ··This is the -- yes, this is the type of22·

· ·response I would expect to see to nutrients.23·

· · · ·    Q· ··And so is this the type of the response you24·

· ·would expect to see to the conditions described in your25·

19

· ·previously submitted prefiled testimony?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··Okay.·3·

· · · · · · · · ·              MR. ALLMON:··Your Honor, with that, that's·4·

· ·the supplemental testimony that we're submitting from·5·

· ·Dr. Ross, and we would offer to admit Exhibit ES-1 at·6·

· ·this time.·7·

· · · · · · · · ·              (Exhibit ES No. ES-1 offered)·8·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Tuckfield, do you·9·

· ·have an objection?10·

· · · · · · · · ·              MR. TUCKFIELD:··Yes, I renew my objection11·

· ·that this came late.··It's not -- we've been unable to12·

· ·tie it to the discharge itself.··It's more than a mile13·

· ·downstream from the discharge.··So we renew our14·

· ·objection, Your Honor.15·

· · · · · · · · ·              JUDGE SMITH:··Okay.··That objection is16·

· ·overruled, and Exhibit ES-1 is admitted.17·

· · · · · · · · ·              (Exhibit ES No. ES-1 admitted)18·

· · · · · · · · ·              MR. ALLMON:··Your Honor, we would pass the19·

· ·witness for cross-examination on the prefiled testimony,20·

· ·understanding there will be another opportunity later21·

· ·for the other parties to cross-examine Dr. Ross as to22·

· ·the supplemental testimony she provided here today.23·

· · · · · · · · ·              JUDGE SMITH:··Yes.··And just to be clear,24·

· ·if anyone wants to take cross-examination at this time25·

20

· ·on the supplemental they can, but they will have an·1·

· ·additional opportunity.·2·

· · · · · · · · ·              All right.··Ms. Mehta, do you have any·3·

· ·questions for Dr. Ross?·4·

· · · · · · · · ·              MS. MEHTA:··Yes, Your Honor.··Thank you.·5·

· · · · · · · · ·              JUDGE SMITH:··Okay.·6·

· · · · · · · · · · · ·                    CROSS-EXAMINATION·7·

· ·BY MS. MEHTA:·8·

· · · ·    Q· ··Good morning, Dr. Ross.·9·

· · · ·    A· ··Good morning.10·

· · · ·    Q· ··I have a quick question.··Can you please11·

· ·elaborate on how the additional nutrient loading from12·

· ·the proposed discharge could affect the aquatic life and13·

· ·ecosystem in the receiving waters?14·

· · · ·    A· ··Sure.··The two -- and let me just be clear,15·

· ·you're asking that question with respect to nutrients?16·

· · · ·    Q· ··Yes.17·

· · · ·    A· ··So aquatic life, algae in the stream depends on18·

· ·the presence of phosphorus and nitrogen in the water.19·

· ·It is well known that those nutrients can be limited in20·

· ·the Texas waterways, especially those around the City of21·

· ·Austin.··And so when you add nutrients into the water,22·

· ·you -- the result is an increase in the amount of algae23·

· ·that is present because they take up those nutrients.24·

· · · · · · · · ·              The consequences of additional algae are25·

21

· ·an amplification of the diurnal cycles of dissolved·1·

· ·oxygen.··During the day, the algae photosynthesize.·2·

· ·They release oxygen into the water.··And in the evening,·3·

· ·or at night, when there's no sunshine, then their·4·

· ·respiratory processes continue, and they are relying on·5·

· ·the dissolved oxygen in the water to sustain those·6·

· ·processes.··So you get these wider swings in dissolved·7·

· ·oxygen, and then fish species that are sensitive to·8·

· ·dissolved oxygen swings can respond to that with -- by·9·

· ·being stressed.10·

· · · · · · · · ·              I think that's the -- the assemblages can11·

· ·change.··The assemblages of the fish can change, so the12·

· ·fish that are more sensitive to lower dissolved oxygen13·

· ·are going to be either fewer in number or absent14·

· ·compared to what they would be without that algae.15·

· · · · · · · · ·              There is also some research that indicates16·

· ·that nitrate itself has an effect on aquatic life, that17·

· ·it can change reproduction, that it can affect the18·

· ·behavior even at fairly low concentrations.··And I'm19·

· ·talking about, say, less than half a milligram per liter20·

· ·can have some direct effects on aquatic life.21·

· · · ·    Q· ··All right.··Thank you.22·

· · · · · · · · ·              MS. MEHTA:··I have no further questions.23·

· · · · · · · · ·              JUDGE SMITH:··Thank you.24·

· · · · · · · · ·              Ms. Pawelka?25·
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· · · · · · · · ·              MS. PAWELKA:··No questions.·1·

· · · · · · · · ·              JUDGE SMITH:··Excuse me.·2·

· · · · · · · · ·              Mr. Tuckfield?·3·

· · · · · · · · · · · ·                    CROSS-EXAMINATION·4·

· ·BY MR. TUCKFIELD:·5·

· · · ·    Q· ··Just on the -- on Ms. Mehta's follow-up·6·

· ·question, Ms. Ross, did -- can algae exist naturally?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··And do you know -- you said that -- how does it·9·

· ·occur naturally?10·

· · · ·    A· ··There are very low concentrations, at least in11·

· ·our local streams.··There are very low concentrations of12·

· ·nutrients, specifically phosphorus and nitrogen, that13·

· ·can sustain the presence of algae.··And when you say14·

· ·"naturally," I guess we have to be really clear.··I'm15·

· ·answering your question in the context of without any16·

· ·impacts from human activities, if we can agree that17·

· ·that's what you mean by "naturally."18·

· · · ·    Q· ··Yes.19·

· · · ·    A· ··Yeah.20·

· · · ·    Q· ··And you mentioned some research in your21·

· ·response to Ms. Mehta.··What research specifically were22·

· ·you referring to?23·

· · · ·    A· ··I hope that I have that in Exhibit -- Exhibit 224·

· ·documents that I relied on for my testimony, but this25·
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· ·is -- this is information that has been generally·1·

· ·available for at least a couple of decades regarding --·2·

· ·well, certainly, if you look at any -- any text on water·3·

· ·quality, and I think in -- I have some of those, it will·4·

· ·talk about that diurnal cycle of dissolved oxygen, which·5·

· ·is a question that we have been interested in for a half·6·

· ·a century.··So that diurnal cycle in dissolved oxygen in·7·

· ·response to the respiration of algae is something that·8·

· ·you will find in any text on wastewater.·9·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, I have no10·

· ·further questions, but I reserve my right to11·

· ·cross-examine on the new information that was presented12·

· ·today.13·

· · · · · · · · ·              JUDGE SMITH:··Okay.··That sounds good.14·

· · · · · · · · ·              And Mr. Allmon, that means redirect, but15·

· ·I've also noticed I don't think you offered her16·

· ·testimony and the other exhibits.17·

· · · · · · · · ·              MR. ALLMON:··Okay.··I guess the -- just to18·

· ·double-check that, at this time we would offer her19·

· ·prefiled testimony and exhibits.··So her testimony being20·

· ·Exhibit ES-200 and then Exhibits ES-201, 202, 203, 204,21·

· ·205, 206, 207, 208, 209, 210, 211, 212, and 213 into the22·

· ·record at this time.23·

· · · · · · · · ·              (Exhibit ES Nos. ES-200 through 21324·

· · · · · · · · ·              offered)25·

24

· · · · · · · · ·              JUDGE SMITH:··Okay.··And we have addressed·1·

· ·the objections to her testimony.··Exhibits ES-200·2·

· ·through 213 are admitted.·3·

· · · · · · · · ·              (Exhibit ES Nos. ES-200 through 213·4·

· · · · · · · · ·              admitted)·5·

· · · · · · · · ·              JUDGE SMITH:··And do you have redirect for·6·

· ·Dr. Ross?·7·

· · · · · · · · ·              MR. ALLMON:··Yes, I have some redirect for·8·

· ·Dr. Ross.·9·

· · · · · · · · · · ·                  REDIRECT EXAMINATION10·

· ·BY MR. ALLMON:11·

· · · ·    Q· ··Dr. Ross, you were asked some questions12·

· ·regarding the nutrient impacts upon the receiving13·

· ·waters.··How do the potential nutrient impacts in this14·

· ·case relate to previously identified concerns or15·

· ·impairments of the receiving waters -- or the downstream16·

· ·waters?17·

· · · ·    A· ··The Texas Commission on Environmental Quality18·

· ·assesses classified waters in the state of Texas every19·

· ·two years as a requirement of the federal Clean Water20·

· ·Act.··And there has consistently been exceedances for21·

· ·nitrogen and phosphorus in that classified waterway22·

· ·identified by that process by the TCEQ, I think going23·

· ·back to about 2002, so that would be more than two24·

· ·decades.25·

25

· · · ·    Q· ··(BY MR. ALLMON)··And when you say that·1·

· ·classified water, are you referring to Segment 2428?·2·

· · · ·    A· ··1428.·3·

· · · ·    Q· ··My apologies, 1428.··Yeah, the Colorado River·4·

· ·segment downstream of Longhorn Dam?·5·

· · · ·    A· ··That is the one I'm referring to, yes.·6·

· · · ·    Q· ··Okay.··And in your testimony, with regard to·7·

· ·nutrients, did you look at the nutrient screening·8·

· ·performed by the Executive Director?·9·

· · · ·    A· ··I did.10·

· · · ·    Q· ··Okay.··And perhaps -- that was an exhibit to11·

· ·your testimony, was it not?12·

· · · ·    A· ··It was.13·

· · · · · · · · ·              MR. ALLMON:··And Claire, could you pull up14·

· ·Exhibit 206, ES-206?15·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, I object to16·

· ·the redirect going beyond the scope of cross.··We17·

· ·weren't discussing the Executive Director's analysis of18·

· ·the nutrients in our cross.19·

· · · · · · · · ·              MR. ALLMON:··Your Honor, she was20·

· ·questioned regarding the impact of nutrients and21·

· ·explained that concern over impact.··I just wanted to22·

· ·review the nutrient screening performed by the Executive23·

· ·Director and her concerns as to that.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Overruled.25·
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· · · · · · · · ·              MR. ALLMON:··Claire, can you pull up 206?·1·

· · · ·    Q· ··(BY MR. ALLMON)··And perhaps we could blow that·2·

· ·up a little bit.··Do you have the nutrient screening by·3·

· ·the Executive Director performed in this case before you·4·

· ·now, Dr. Ross?·5·

· · · ·    A· ··I do.··That hesitation is that I'm not sure·6·

· ·that it's still large enough that I can actually read·7·

· ·it.·8·

· · · ·    Q· ··Okay.··Perhaps --·9·

· · · ·    A· ··Okay, that looks good.··I can read -- oh, yeah.10·

· ·I can read that easily.··Thank you.11·

· · · ·    Q· ··And in what ways, in your opinion, did the12·

· ·nutrient screening, was it inadequate to sufficiently13·

· ·recognize the potential for nutrient impacts in this14·

· ·case?15·

· · · ·    A· ··The first grayed bar is in-stream dilution, the16·

· ·percentage of effluent.··The score assigned by the TCEQ17·

· ·is 1.··For a -- the question is given -- for the 7Q2, or18·

· ·the critical flow in the Colorado River, what percentage19·

· ·of the stream is effluent?··It's -- if you -- if you put20·

· ·a thimble full of wastewater into the bathtub, maybe you21·

· ·don't care so much.··Right?··So the question is just how22·

· ·much of the stream is natural water and how much of it23·

· ·is effluent.24·

· · · · · · · · ·              The state assigned a dilution score of 125·

27

· ·for less than 10 percent, which was based on a half a·1·

· ·million gallons per day into the low flow of the·2·

· ·Colorado River.··But what it fails to account for is the·3·

· ·fact that there are several other wastewater discharges·4·

· ·coming into the Colorado River upstream of the point at·5·

· ·which this wastewater discharge enters.··It's the·6·

· ·combined -- it's the combined wastewater percentage that·7·

· ·is going to affect the nutrient sensitivity of the·8·

· ·stream.··And that number is more like 68 percent of the·9·

· ·critical low flow is -- is wastewater effluent in this10·

· ·segment.··And in that case, this score should11·

· ·properly -- to properly characterize the potential for12·

· ·nutrient problems in this section of the Colorado River,13·

· ·that score should be 5 and not 1.14·

· · · ·    Q· ··And let me pause you there before we move on.15·

· ·You said "the state."··Were you referring to the16·

· ·Executive Director?17·

· · · ·    A· ··Yes.··TCEQ.··TCEQ.18·

· · · ·    Q· ··The TCEQ Executive Director in their19·

· ·preliminary review?20·

· · · ·    A· ··You know, we say that, but the Executive21·

· ·Director is not the one that filled out this table.22·

· ·Right?··It was -- it was Staff for TCEQ.23·

· · · ·    Q· ··And when you say more than 25 percent -- and I24·

· ·think you said 68 percent.··What is your basis of that25·

28

· ·conclusion as to that percentage of effluent?·1·

· · · ·    A· ··Yeah.··What I did was I took the state's -- the·2·

· ·TCEQ's QUAL-TX model for the Colorado River receiving·3·

· ·waters has in that model the -- the effluent·4·

· ·contributions from all of these dischargers that are·5·

· ·upstream into the segment.··And so I looked at the·6·

· ·QUAL-TX model, added those up, added up the flow volumes·7·

· ·of the discharges on a daily average value and compared·8·

· ·that to the flow of the Colorado River.··It's the same·9·

· ·calculation that the -- I presume it's the same10·

· ·calculation that the state did, but it includes all of11·

· ·the wastewater discharges and not just this one.12·

· · · ·    Q· ··Are there some particularly significant13·

· ·wastewater discharges upstream of this point?14·

· · · ·    A· ··City of Austin, yeah.15·

· · · ·    Q· ··And when you say "City of Austin," why is that16·

· ·particularly relevant to the percentage of effluent17·

· ·here?18·

· · · ·    A· ··It's a big discharger.··I don't remember19·

· ·exactly what it is, but the City of Austin pumps all of20·

· ·their wastewater effluent into this segment of the21·

· ·Colorado River.22·

· · · ·    Q· ··Okay.··Let me -- I stopped you there for a23·

· ·second.··Were there other factors you looked at here?24·

· · · ·    A· ··When you say "other factors," you mean on the25·

29

· ·nutrient screening?·1·

· · · ·    Q· ··Yeah, on the nutrient screening, there were·2·

· ·several items listed here.··And I want to see if there·3·

· ·were others that you examined in developing your opinion·4·

· ·that -- as to the potential nutrient impacts of this·5·

· ·discharge.·6·

· · · ·    A· ··Yes.··The next two under that are the bottom·7·

· ·and the depth.··And it says we're looking specifically·8·

· ·for these factors in terms of their sensitivity to the·9·

· ·growth of attached algae.··The TCEQ assigned a score of10·

· ·1, saying that there is very little likelihood of the11·

· ·growth of attached algae to this receiving water.··And12·

· ·the photographs that we looked at a few minutes ago show13·

· ·that that's just not true.14·

· · · · · · · · ·              There are also other descriptions and15·

· ·photographs that I provided in my testimony that show16·

· ·that there is rock, cobble, and gravel present in the17·

· ·Colorado River, that it's not simply a mud or a sand18·

· ·bottom river through this reach.19·

· · · · · · · · ·              The second one is depth.··The state20·

· ·assigned again the lowest score.··And again, a high21·

· ·score means more sensitive to the potential for algae22·

· ·growth, and a low score means less sensitive.··So they23·

· ·assigned the lowest possible score for depth, saying24·

· ·this is a deep river.25·
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· · · · · · · · ·              And it's true that if you have a really·1·

· ·deep water, particularly in terms of benthic algae,·2·

· ·there's just not enough sunlight that gets through to be·3·

· ·able to stimulate that algae growth, because in addition·4·

· ·to nutrients, algae needs sun.·5·

· · · · · · · · ·              If you look at the presence of algae, if·6·

· ·you look at the descriptions of this segment, and it's·7·

· ·been described in several different documents by the·8·

· ·LCRA, and if you look at the aerial photography, you can·9·

· ·see that this is not a deep channel with steep slopes.10·

· ·That just does not characterize that segment of the11·

· ·Colorado River.··It just doesn't.12·

· · · · · · · · ·              And so I don't think this classification13·

· ·score of one is -- and it says, you know, the basis for14·

· ·it was it's a classified segment in a large river.··They15·

· ·do acknowledge a few shallow areas near the banks, but16·

· ·that's just not a score that is consistent with several17·

· ·different pieces of evidence regarding both the depth of18·

· ·the Colorado River and particularly the depth relevant19·

· ·to whether or not there's a potential if you get20·

· ·nutrients into the water for the stimulation of algae21·

· ·growth.22·

· · · · · · · · ·              It would be at least a 3, and I think you23·

· ·could make an argument, and conservatively I would24·

· ·assign that a score of 5.25·

31

· · · ·    Q· ··And were there other factors listed here of·1·

· ·concern for you as to the Executive Director's analysis?·2·

· · · ·    A· ··I think all of the rest of the -- can we scroll·3·

· ·down and just make sure?··I think I didn't agree with·4·

· ·any of the other ones -- not that far.··Thank you,·5·

· ·Claire.·6·

· · · · · · · · ·              I agreed -- I believe I agreed with -- and·7·

· ·I provided my own scoring in my testimony.··I believe I·8·

· ·agreed with the state's testimony on all of the other·9·

· ·scores.··Yeah.10·

· · · ·    Q· ··And we can go ahead and take that down.11·

· · · · · · · · ·              In response to the questions by OPIC, you12·

· ·said that the assemblages could -- in the receiving13·

· ·waters -- could change in response to nutrients.··Is14·

· ·that related to the potential trophic states of the15·

· ·receiving waters?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··And what's meant by "trophic state"?18·

· · · ·    A· ··A trophic state is a measure of -- in its kind19·

· ·of purest form a measure of the biological activity.20·

· ·It's connected and has historically been connected with21·

· ·the idea that increasing nutrients increases the trophic22·

· ·state of a natural stream and drives it towards23·

· ·eutrophication.24·

· · · ·    Q· ··Are there particular trophic states relevant as25·

32

· ·you look at this discharge in the receiving waters?·1·

· · · ·    A· ··The -- I think it was consultants for the LCRA·2·

· ·that classified this segment of the river as borderline·3·

· ·oligotrophic-mesotrophic based on Chlorophyll-a benthic·4·

· ·algae concentrations, nitrogen and phosphorus·5·

· ·concentrations.··And that seemed right to me.··That·6·

· ·seemed accurate based on looking at their water quality·7·

· ·data and those boundaries as they have been proposed by·8·

· ·EPA.·9·

· · · ·    Q· ··And you threw out the terms -- and if I10·

· ·remember, mesotrophic and oligotrophic.··What do you11·

· ·mean when you use those terms?12·

· · · ·    A· ··Yeah, oligotrophic is a very low nutrient13·

· ·stream.··It's typical of the Texas Hill Country when you14·

· ·think about, you know, a clean limestone bottom, very15·

· ·little algae growth, high-dissolved oxygen16·

· ·concentrations.··When I think it was Mr. Tuckfield who17·

· ·was asking me about a natural stream, if you're talking18·

· ·about a natural stream in the Texas Hill Country,19·

· ·generally you're thinking oligotrophic.20·

· · · ·    Q· ··And what -- you said "mesotrophic."··What's21·

· ·that?22·

· · · ·    A· ··Medium.··Meso means medium, so it's someplace23·

· ·between a very low nutrient stream and a high nutrient24·

· ·stream.··And they're just boundaries between those, with25·

33

· ·the idea that moving towards -- shifting a natural water·1·

· ·body towards a eutrophic state is -- is -- has been·2·

· ·considered degradation by environmental scientists for·3·

· ·50 years.··And I say 50 because that's about how long·4·

· ·I've been practicing.··Maybe before then too, but in my·5·

· ·history, I've -- we talked about trophic states and·6·

· ·wastewater discharges in 1972.·7·

· · · ·    Q· ··And so as you look at the situation here, and·8·

· ·you answered OPIC that the assemblages may change, does·9·

· ·that reflect a movement from one of those trophic states10·

· ·to one of the other trophic states?11·

· · · ·    A· ··The research that I'm thinking about is -- it12·

· ·is biological research.··I believe the author is Taylor,13·

· ·and it's definitely -- the lead author is Taylor, and14·

· ·that's just one of them.··Baylor University is another15·

· ·set of researchers that are looking at this.··And16·

· ·basically what they're doing is they're -- they're going17·

· ·out and counting fish and characterizing those counts in18·

· ·terms of the species and then looking at -- like if you19·

· ·have very low nutrient concentrations, these are the20·

· ·species that you see, and then as the nutrient21·

· ·concentrations change, some of those start to drop out22·

· ·and other species come in.23·

· · · · · · · · ·              So there -- the research that I'm thinking24·

· ·about is keyed to specific concentrations of nitrogen or25·
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· ·phosphorus.··They are not -- that I remember, they are·1·

· ·not talking about trophic states, but they are talking·2·

· ·about the variables that drive trophic states.··Does·3·

· ·that make sense?·4·

· · · ·    Q· ··I think so.··And it --·5·

· · · ·    A· ··I'm sorry, that was --·6·

· · · ·    Q· ··If I understand you, you're saying the addition·7·

· ·of nutrients changes what animals are present and·8·

· ·aquatic life are present in the receiving waters?·9·

· · · ·    A· ··Yeah, that is what I am saying.10·

· · · ·    Q· ··And what kind of change is it that you would11·

· ·anticipate potentially caused by the addition of12·

· ·nutrients as accumulatively, including this discharge13·

· ·that's proposed?14·

· · · ·    A· ··You're going to see a predominance of the types15·

· ·of algae, and clidopherous is kind of the classic16·

· ·example.··You're going to see a change in the types of17·

· ·algae and the types of fish that are present in the18·

· ·stream.19·

· · · ·    Q· ··And does that relate to the categorization of20·

· ·this as either an exceptional aquatic life use or only a21·

· ·high or intermediate aquatic life use?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··In what way?24·

· · · ·    A· ··The exceptional -- well, there is a key of --25·
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· ·there is -- there is a relationship between the kinds of·1·

· ·species that can only exist in exceptional water·2·

· ·quality.··I guess I would phrase it that way.·3·

· · · ·    Q· ··And as you add nutrients, would it compromise·4·

· ·the ability of those species characterizing exceptional·5·

· ·water quality to be present in the receiving waters?·6·

· · · ·    A· ··The biological research that I have reviewed·7·

· ·says clearly that's the case, yes.··That's part of the·8·

· ·reason why we're concerned.·9·

· · · ·    Q· ··And in response to OPIC's questions, you said10·

· ·that nitrate can change the reproduction of animals.11·

· ·What do you mean by that?12·

· · · ·    A· ··There is research that shows that for13·

· ·certain -- particularly vertebrate species, I'm thinking14·

· ·frogs, low concentrations for nitrogen -- of nitrogen15·

· ·can change their reproductive success.16·

· · · ·    Q· ··And Mr. Tuckfield asked you questions about17·

· ·algae under natural conditions.··Do you recall that?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··How does the current presence of algae and20·

· ·nutrients within the receiving waters of either the21·

· ·unnamed tributary or the Colorado River compare to what22·

· ·you understand based on material you've reviewed,23·

· ·integrated reports, and sampling to have been some of24·

· ·the historic concentrations of nutrients and types of25·
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· ·vegetation present in those receiving waters?·1·

· · · ·    A· ··I don't -- I think there is no question that·2·

· ·the nutrient profiles of the receiving waters have·3·

· ·changed.··I actually think Mr. Price did a -- provided a·4·

· ·useful piece of information in his prefiled testimony·5·

· ·for this case in which he put a trend line on those·6·

· ·concentrations and that shows monotonic increases over·7·

· ·time of the concentrations of nitrogen and phosphorus in·8·

· ·this segment of the Colorado River.·9·

· · · · · · · · ·              And that's consistent with -- that's10·

· ·consistent with the data that I reviewed.··It's11·

· ·consistent with the presence of increasing contributions12·

· ·of wastewater.··It's consistent with -- I think it's13·

· ·probably consistent with that position of the Colorado14·

· ·River on the oligotrophic-mesotrophic boundary rather15·

· ·than being purely an oligotrophic stream.16·

· · · ·    Q· ··You used the term "monotonic."··I'm not --17·

· ·could you explain what that term means?18·

· · · ·    A· ··Yeah, sure.··I'm sorry.··Steadily increasing.19·

· · · ·    Q· ··Okay.··And as you look at those changes20·

· ·indicated by the information you've reviewed, are those21·

· ·what you would consider significant changes?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··And why is that?24·

· · · ·    A· ··The changes are significant because they25·
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· ·correspond with, first of all, just changes that are·1·

· ·defined as differences in trophic states.··I think·2·

· ·that's the simple answer to your question.·3·

· · · ·    Q· ··And I think we've reviewed trophic states are·4·

· ·related to the assemblages of the aquatic life present·5·

· ·in the receiving waters?·6·

· · · ·    A· ··Yes.·7·

· · · ·    Q· ··And so are the types of changes indicated ones·8·

· ·that would correspond with changes in the assemblages of·9·

· ·aquatic life in the receiving waters?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··In what way?12·

· · · ·    A· ··As you increase the concentrations of nitrogen13·

· ·or phosphorus, you will have different species that will14·

· ·be present preferentially in that receiving water.15·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that's all my16·

· ·questions on redirect.··I pass the witness.17·

· · · · · · · · ·              JUDGE SMITH:··Okay.··So recross limited to18·

· ·the scope of redirect.19·

· · · · · · · · ·              Ms. Mehta, any questions?20·

· · · · · · · · ·              MS. MEHTA:··No questions.21·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Pawelka?22·

· · · · · · · · ·              MS. PAWELKA:··A few questions.23·

· · · · · · · · ·              JUDGE SMITH:··Okay.24·

· ·25·
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· · · · · · · · · · ··                   RECROSS-EXAMINATION·1·

· ·BY MS. PAWELKA:·2·

· · · ·    Q· ··Dr. Ross, are there any other factors that·3·

· ·could contribute to algae in these waters?·4·

· · · ·    A· ··Factors other than?·5·

· · · ·    Q· ··A wastewater discharge.·6·

· · · ·    A· ··In general, yes, there are other factors that·7·

· ·can contribute to increased concentrations of nitrogen·8·

· ·or phosphorus.··Classically, we think -- as a water·9·

· ·quality scientist, now we start to turn towards nonpoint10·

· ·source pollution from concentrated animal feeding11·

· ·operations or agriculture, fertilization, stormwater12·

· ·runoff from urban impervious cover.··So wastewater is13·

· ·not the only source of -- in general, wastewater is not14·

· ·the only source of human-related contributions of15·

· ·nitrogen or phosphorus.16·

· · · · · · · · ·              MS. PAWELKA:··No further questions.17·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Tuckfield?18·

· · · · · · · · ·              MR. TUCKFIELD:··Yes, Your Honor, I have a19·

· ·couple questions.20·

· · · · · · · · · · ··                   RECROSS-EXAMINATION21·

· ·BY MR. TUCKFIELD:22·

· · · ·    Q· ··Dr. Ross, you talked about your criticisms of23·

· ·the scores from the ED.··If the scores were higher, what24·

· ·would be the result?··Would the permit just not be25·
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· ·issued, or would limits be imposed?·1·

· · · ·    A· ··The -- at the bottom of that piece of paper, on·2·

· ·the bottom of that sheet that we looked at, the state·3·

· ·concluded that no limits for -- based on the scores,·4·

· ·that no limits for nutrients would be appropriate or·5·

· ·would be required for this permit.··I don't remember·6·

· ·exactly the language, but it's something like that.·7·

· ·Based on this score, this permit does not need an·8·

· ·effluent limitation for nutrients.·9·

· · · · · · · · ·              If the scores are higher, and the10·

· ·implementation procedures are pretty specific about how11·

· ·you take that nutrient score and reach the conclusion12·

· ·that you need a nutrient limit, if the scores are13·

· ·higher, presumably the state reaches the conclusion that14·

· ·a nutrient limit is either recommended or highly15·

· ·recommended.··I think there's a couple different layers16·

· ·in there.17·

· · · ·    Q· ··And are there nutrient limits on this permit?18·

· · · ·    A· ··There is a limit on total phosphorus.19·

· · · ·    Q· ··And what is that limit?20·

· · · ·    A· ··1 milligram per liter.21·

· · · ·    Q· ··And what limit do you think it should be?22·

· · · ·    A· ··I guess I'll answer that question this way:23·

· ·The implementation procedures say -- they say a couple24·

· ·of things.··One of the things that they say is a kind of25·
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· ·generally -- and they put -- I think the left column is·1·

· ·the size of the discharge in terms of million gallons·2·

· ·per day, and the right column is effluent concentration·3·

· ·limit for total phosphorus.··It also says that if a·4·

· ·nutrient limit is necessary, then it should be a limit·5·

· ·that is reasonably technically feasible.·6·

· · · · · · · · ·              I think that if you need a limit, and you·7·

· ·ask what is reasonably technically feasible, that·8·

· ·concentration is not one -- it's significantly lower·9·

· ·than 1 milligram per liter.··And we could debate10·

· ·reasonable, and we could debate technically feasible.··I11·

· ·think if you take reasonably out and just say12·

· ·technically feasible, we're talking about 0.01 or maybe13·

· ·0.02 milligrams per liter.··There are plants that are --14·

· ·have achieved that level of total phosphorus for a long15·

· ·time, like decades.16·

· · · · · · · · ·              So technically feasible is 0.01.17·

· ·Reasonably technically feasible, now you're bringing in18·

· ·like what is reasonable.··But certainly a total19·

· ·phosphorus limit that was in the lines of 0.15 would be20·

· ·one -- consistent with many permits in the state of21·

· ·Texas and also, too, consistent with the membrane22·

· ·bioreactor technology that the Applicant is proposing to23·

· ·use.··In other words, they could take their -- the state24·

· ·could impose a 0.15, probably a lower 0.05 milligram per25·
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· ·liter total phosphorus limit in this permit, and the·1·

· ·Applicant might have to operate the plants a little bit·2·

· ·differently, but they wouldn't have to build a different·3·

· ·plant, if that makes sense.··So I think that's·4·

· ·reasonable.·5·

· · · ·    Q· ··And -- but you would base the limit on·6·

· ·technical feasibility?·7·

· · · ·    A· ··I think that that's what's required by the·8·

· ·implementation procedures.·9·

· · · ·    Q· ··Okay.··And you have -- can you cite to specific10·

· ·plants that have attained that level of phosphorus11·

· ·removal?12·

· · · ·    A· ··There's -- and I don't think I provided these13·

· ·documents as exhibits to my testimony, but if you go14·

· ·into the exhibit that's just past my resume, and that15·

· ·would be in this case the second exhibit to my16·

· ·testimony, there are, I think, about three U.S. EPA17·

· ·documents that are referenced that are easily available18·

· ·on the website, and they present concentrations of total19·

· ·nitrogen and total phosphorus -- maybe a couple of them20·

· ·are just focused on phosphorus -- that have been21·

· ·achieved in treatment technologies.22·

· · · · · · · · ·              My testimony also references the big23·

· ·Metcalf & Eddy manual on wastewater treatment24·

· ·facilities, and there are concentrations of nitrogen and25·
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· ·phosphorus associated with treatment technologies in·1·

· ·that document as well.·2·

· · · ·    Q· ··You said there was a phosphorus limit in this·3·

· ·permit.··Is there not a nitrogen limit as well?·4·

· · · ·    A· ··No.··I'm going to just say flatly, there is not·5·

· ·a nitrogen limit.··There is an ammonia limit.··But what·6·

· ·happens when you put an ammonia limit into a permit is·7·

· ·that that just means that you are oxidizing all the·8·

· ·nitrogen, all the ammonia nitrogen.··Does nothing to·9·

· ·limit nitrogen.··It only limits ammonia.10·

· · · ·    Q· ··Okay.··But it's in the --11·

· · · ·    A· ··You can discharge all the nitrogen that you12·

· ·want, just as long as it's not in the form of ammonia.13·

· · · ·    Q· ··Okay.··But that is a nutrient limit, isn't it?14·

· · · ·    A· ··That's a -- you know, like what goes on in my15·

· ·mind when you ask me that question.··Is ammonia a16·

· ·nutrient?··Yes.··Does that limit affect the amount of17·

· ·nitrogen that's available for uptake in the river?··Oh,18·

· ·it's -- I would -- I could argue that it is not a19·

· ·nutrient limit from the perspective of algae growth.20·

· · · ·    Q· ··What happens to nutrients when they travel a21·

· ·mile in an intermittent stream before they get to the22·

· ·Colorado River?··Is there a natural cleansing that23·

· ·occurs?24·

· · · ·    A· ··Yeah.··And I would -- I think it's interesting25·
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· ·because it's intermittent, but it's probably not very·1·

· ·intermittent once you put that wastewater discharge in·2·

· ·it.··It probably flows all the time, right.··Does that·3·

· ·make sense?·4·

· · · ·    Q· ··Makes sense.·5·

· · · ·    A· ··Yeah.·6·

· · · ·    Q· ··But there is a natural limitation -- or not·7·

· ·limitation -- but phosphorus and nitrogen will decrease·8·

· ·as it travels that mile before it ever hits the Colorado·9·

· ·River.··Right?10·

· · · ·    A· ··There are two processes that would remove11·

· ·nitrogen or phosphorus in that mile.··One process would12·

· ·be the growth of algae, right.··If there's algae that is13·

· ·taking that up, when you measure the water column, you14·

· ·are not going to see that -- whatever nutrients were15·

· ·converted into algae.16·

· · · · · · · · ·              So those nutrients would still be coming17·

· ·into the Colorado River, but they wouldn't be coming in18·

· ·as nitrogen or phosphorus; they would be coming in as19·

· ·the body of an algae.20·

· · · · · · · · ·              The other losses would be you might get21·

· ·some minor amounts absorption of the phosphorus on the22·

· ·bottom material or bank material.··And you could lose23·

· ·flow through infiltration of the bottom of the stream.24·

· ·And whatever nutrients are infiltrating and moving into25·
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· ·the groundwater are not going to be discharging into the·1·

· ·Colorado River.··So those would be the three losses for·2·

· ·nutrients in that intermittent stream flow with the·3·

· ·caveat that with this concept of nutrients spiraling,·4·

· ·the nutrients that are coming in, in the body of algae,·5·

· ·are not really lost.··They're not measured in the water·6·

· ·quality, but they're still present.··Because when those·7·

· ·algae bodies decay, those nutrients come right back into·8·

· ·the water.·9·

· · · ·    Q· ··Okay.··A lot of your discussion about the water10·

· ·quality and the effect dealt with -- was based on the11·

· ·assumption, if I'm understanding correctly, that 60 -- I12·

· ·think you said 68 percent of the Colorado River is --13·

· ·consists of wastewater discharge.··Is that right?14·

· · · ·    A· ··During the critical low-flow period.15·

· · · ·    Q· ··Uh-huh.16·

· · · ·    A· ··So not every day, but that question is17·

· ·specifically when the Colorado River is at its critical18·

· ·low flow, what percentage of that flow is effluent.19·

· · · ·    Q· ··But -- so you're considering this permit in the20·

· ·context of cumulative flows from the City of Austin, and21·

· ·that may be 15 -- 10, 15, 20 miles upstream.··Right?22·

· · · ·    A· ··For that nutrient score, that question is true.23·

· · · ·    Q· ··Okay.24·

· · · ·    A· ··Your question is yes.25·
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· · · ·    Q· ··What do the IPs say about when you consider·1·

· ·cumulative -- cumulative effects as opposed to just·2·

· ·analyzing this permit?·3·

· · · ·    A· ··I don't know.·4·

· · · ·    Q· ··Okay.··Will -- do you have any evidence that·5·

· ·this discharge, not the cumulative effect of all·6·

· ·discharges in the basin, but will this discharge change·7·

· ·the trophic state of the Colorado River?·8·

· · · ·    A· ··I hope this is what my prefiled testimony says·9·

· ·very clearly, that it will contribute to increases in10·

· ·nitrogen and phosphorus.··And that contribution again is11·

· ·evident from a couple of different places.12·

· · · ·    Q· ··Okay.13·

· · · · · · · · ·              MR. TUCKFIELD:··Objection, nonresponsive.14·

· · · ·    Q· ··(BY MR. TUCKFIELD)··Do you have evidence that15·

· ·this discharge will change its trophic state in the16·

· ·Colorado River?17·

· · · ·    A· ··Is your -- let me just make sure that I18·

· ·understand your question by itself.··Do I have evidence19·

· ·that if this discharge were the only discharge into the20·

· ·Colorado River, that there were no other discharges in21·

· ·it, that the change would be enough to move the trophic22·

· ·state, let's just say, from oligotrophic to mesotrophic?23·

· ·Is that your question?24·

· · · ·    Q· ··No.··I'm -- I'm asking if the change by this25·
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· ·discharge, assuming that the Colorado River has whatever·1·

· ·discharges it has already, that none of those existed,·2·

· ·that the Colorado River exists as it exists today, that·3·

· ·this --·4·

· · · ·    A· ··Sorry.·5·

· · · ·    Q· ··-- discharge will now change the trophic state·6·

· ·from mesotrophic or oligotrophic to mesotrophic or·7·

· ·eutrophic, will that change?··Will this discharge affect·8·

· ·that change?·9·

· · · ·    A· ··This is the straw -- you're asking me is this10·

· ·the straw that will break the camel's back?··And, I11·

· ·mean, the answer to your question, Mr. Tuckfield, is12·

· ·that I have -- no, I don't know that this particular13·

· ·straw is the one that pushes it over the edge.14·

· · · ·    Q· ··Okay.··That's fine.··Thanks.15·

· · · · · · · · ·              Then will this discharge -- you talked16·

· ·about reproductive success I think of frogs that we're17·

· ·talking about.··Will this discharge -- do you have18·

· ·evidence that this discharge will change the19·

· ·reproductive success of those frogs in this case?20·

· · · ·    A· ··Are you asking that question -- are you -- so I21·

· ·think one of the things that's complicated about this22·

· ·particular -- even just me thinking about this case is23·

· ·that -- is in the -- it's in the difference between the24·

· ·intermittent stream responses and the Colorado River25·
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· ·responses.··So let me answer what I think is the easier·1·

· ·question and see if you ask me the hard question.·2·

· · · · · · · · ·              The concentration of nitrogen -- nitrate·3·

· ·nitrogen in the intermittent stream I think is going to·4·

· ·be somewhere between 10 and 40 milligrams per liter.·5·

· ·And you can compare that to 0.05 milligrams per liter·6·

· ·nitrate, which is the number that's in my head for·7·

· ·starting to see those reproductive changes in sensitive·8·

· ·invertebrates.·9·

· · · ·    Q· ··And that's in the intermittent stream?10·

· · · ·    A· ··So in the intermittent stream, you have no11·

· ·dilution, right.··And so absolutely in the intermittent12·

· ·stream, the consequences of this discharge are13·

· ·significant compared to that boundary level.14·

· · · · · · · · ·              When you get into the -- sorry.15·

· · · ·    Q· ··Before you get to that, and I do want to get to16·

· ·that, where did you get these numbers, the 10 to17·

· ·40 milligrams per liter and the .05?18·

· · · ·    A· ··10 to 40 milligrams per liter is the range of19·

· ·nitrate from a MBR treatment facility.··I could be20·

· ·wrong, but one of the consequences -- I'll just -- you21·

· ·know, I'll just air my thing here.··One of the22·

· ·consequences of not having a nitrate concentration23·

· ·effluent limitation is that I don't think I have any24·

· ·data on what the nitrate concentration is for the Corix25·
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· ·facility at this point.··We have ammonia data.··We have·1·

· ·DOD data.··We have TSS data, because there are effluent·2·

· ·limits for that, and so they're required to test it.·3·

· · · ·    Q· ··So the 10 to 40 is a guess?·4·

· · · ·    A· ··Well, it's --·5·

· · · · · · · · ·              MR. ALLMON:··Your Honor, I'm going to·6·

· ·object.··Mischaracterizes the witness's testimony.··I·7·

· ·object to the form of the question.·8·

· · · · · · · · ·              JUDGE SMITH:··It's overruled.·9·

· · · · · · · · ·              You can answer.··Go ahead.10·

· · · ·    A· ··It is -- yes, it is a guess.··It's a guess11·

· ·based on looking at a lot of information on not just12·

· ·what are the nitrate concentrations from wastewater13·

· ·treatment plants in general, but specifically looking14·

· ·for the kinds of treatment technologies that are15·

· ·proposed for this permit.16·

· · · · · · · · ·              And also understanding that because you17·

· ·have a phosphorus limit in there, and because to some18·

· ·extent reducing phosphorus increases nitrogen, like --19·

· ·so it's based on an understanding of the treatment20·

· ·processes.··But even if they -- if they were -- they21·

· ·could achieve probably pretty easily 3 milligrams per22·

· ·liter if they worked at it, and even that's a big number23·

· ·compared to 0.05.24·

· · · ·    Q· ··(BY MR. TUCKFIELD)··And where did you get the25·
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· ·0.05?·1·

· · · ·    A· ··That's in -- that's the number that is in·2·

· ·several different sources of research.··I don't remember·3·

· ·off the top of my head if I were trying to go back and·4·

· ·look at it, I would probably start with maybe some U.S.·5·

· ·EPA numbers.··But this question of the consequences of·6·

· ·nitrate, and nitrogen, but specifically nitrate on·7·

· ·aquatic life, is a -- is a research subject of concern·8·

· ·and has been of concern for the past 20 years.·9·

· · · ·    Q· ··You don't know what the level is in this10·

· ·intermittent stream.··You're looking at general --11·

· ·general documents for the area?12·

· · · ·    A· ··In terms of -- in terms of the sensitivity of13·

· ·invertebrates to nitrates, I'm looking at just -- that's14·

· ·just research that's not specific to -- you know, they15·

· ·probably have a tank in some university laboratory, and16·

· ·they're dosing those -- the animals and looking for17·

· ·changes.18·

· · · ·    Q· ··I'm not asking about the sensitivity.··I think19·

· ·I'm asking about what you believe the existing level is20·

· ·in that intermittent stream.21·

· · · ·    A· ··Well, under -- so let's just think about this22·

· ·for a minute.··I'm sorry, this is -- there's a couple of23·

· ·questions there.··One would be what is the level in the24·

· ·intermittent stream absent a wastewater discharge?··So25·
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· ·an intermittent stream does flow, right, intermittently.·1·

· ·And what do I think the nitrogen concentration would be·2·

· ·of that intermittent stream when it's flowing without·3·

· ·discharge?··Is that kind of the question that you're·4·

· ·trying to get me to answer?·5·

· · · ·    Q· ··It is, but not what you think.··Is there -- do·6·

· ·you know what it is?·7·

· · · ·    A· ··I'm -- I would bet -- I would bet a lot that·8·

· ·nobody has ever gone out to that stream and collected a·9·

· ·sample when it was flowing, so I'd have to --10·

· · · ·    Q· ··So you haven't?11·

· · · ·    A· ··I have -- I definitely have not.··I have not12·

· ·seen that data.··I don't believe anybody else has done13·

· ·it, so I would have to -- I would have to extrapolate14·

· ·from similar -- data for similar systems.15·

· · · ·    Q· ··That's fine.··Now, let's go back to what you16·

· ·referred to as the harder question.··What was the harder17·

· ·question?18·

· · · ·    A· ··The harder question is what -- what is the --19·

· ·what is happening in the Colorado River?··Right.20·

· · · ·    Q· ··What is happening in the Colorado River as a21·

· ·result of this discharge?22·

· · · ·    A· ··Yeah.23·

· · · ·    Q· ··Not the --24·

· · · · · · · · ·              (Simultaneous discussion)25·
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· · · ·    A· ··Well, it's -- you know, I think we're back to·1·

· ·the straw and the camel's back.··Like, it will -- it·2·

· ·will contribute nitrate to the stream, to the river·3·

· ·flow.··It's going to -- and because the concentration in·4·

· ·the effluent -- because there's no limit in the --·5·

· ·sorry, I'm getting phosphorus and nitrogen confused.·6·

· ·Because there's no nitrate limit that comes --·7·

· · · · · · · · ·              MR. TUCKFIELD:··(Audio interruption)·8·

· · · · · · · · ·              Sorry.··That was my -- okay.·9·

· · · ·    A· ··Because there's no nitrate limit, it will drive10·

· ·nitrate concentrations higher.11·

· · · ·    Q· ··(BY MR. TUCKFIELD)··But you don't know how much12·

· ·higher?13·

· · · ·    A· ··That -- I mean, it's not even a question of14·

· ·how -- I mean, like that's a complicated question.··Like15·

· ·yes, we could make some assumptions about flow,16·

· ·background concentrations, and do the calculations.··And17·

· ·I have not done that.18·

· · · ·    Q· ··Okay.19·

· · · · · · · · ·              MR. TUCKFIELD:··Pass the witness.20·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Final redirect?21·

· · · · · · · · ·              MR. ALLMON:··Yeah.22·

· · · · · · · · ·              FURTHER REDIRECT EXAMINATION23·

· ·BY MR. ALLMON:24·

· · · ·    Q· ··Dr. Ross, you were asked by the Executive25·
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· ·Director about what other contributors there could be to·1·

· ·nutrients, and you identified nonpoint source from·2·

· ·agriculture and runoff from development.··Are those the·3·

· ·types of sources you see in the vicinity of this·4·

· ·intermittent stream?·5·

· · · ·    A· ··I'm not sure, Mr. Allmon, that I understand·6·

· ·exactly what you're asking me.··Are you asking me are·7·

· ·those -- are those factors in the watershed of the·8·

· ·intermittent stream?·9·

· · · ·    Q· ··Yeah.··This stream is located in McKinney10·

· ·Roughs Nature area.··Is that correct?11·

· · · ·    A· ··Yes.12·

· · · ·    Q· ··And do you see any watershed for this stream13·

· ·that's significantly beyond the boundaries of that14·

· ·Nature area?15·

· · · ·    A· ··No.16·

· · · ·    Q· ··And are there, say, (indiscernible) feeding17·

· ·operations within that watershed?18·

· · · ·    A· ··No.19·

· · · ·    Q· ··Is there the type of runoff from development20·

· ·that would contribute to nutrients within that21·

· ·watershed?22·

· · · ·    A· ··Probably a tiny bit but not a lot.23·

· · · ·    Q· ··Okay.··You were asked questions by24·

· ·Mr. Tuckfield about limits on total phosphorus.··Are you25·
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· ·familiar with the permit issued to the City of Liberty·1·

· ·Hill within the past year or so?·2·

· · · ·    A· ··I am.·3·

· · · ·    Q· ··Did that have a phosphorus limit of 0.02·4·

· ·milligrams per liter?·5·

· · · ·    A· ··Yes.·6·

· · · ·    Q· ··And do you think that was a reasonably·7·

· ·achievable limit?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··Okay.··You indicated that in response to some10·

· ·questions about -- from Mr. Tuckfield related to frog.11·

· ·Are frogs and toads essentially subject to the same12·

· ·impact?13·

· · · ·    A· ··I'm going to defer that to the biologists.14·

· · · ·    Q· ··Okay.15·

· · · ·    A· ··Yeah.16·

· · · ·    Q· ··And I guess are you familiar that there's17·

· ·Houston toad territory in this area?18·

· · · ·    A· ··I do know that Houston toads are found in19·

· ·Bastrop County.20·

· · · ·    Q· ··Okay.··You said at one point that you could21·

· ·make an argument this permit doesn't contain a nitrogen22·

· ·limit.··In fact, does this permit not limit the amount23·

· ·of nitrogen?24·

· · · ·    A· ··That question was -- it has -- we're really25·
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· ·clear on this.··This permit limits ammonia nitrogen.·1·

· ·There's no question about that.··There is an ammonia·2·

· ·nitrogen limit in the permit.·3·

· · · · · · · · ·              Am I -- the point I was making in my·4·

· ·earlier testimony is that putting an ammonia nitrogen·5·

· ·limit in the permit is absolutely not the same as·6·

· ·putting either a nitrate limit in a permit or a nitrogen·7·

· ·limit in a permit.··Because what happens when you put·8·

· ·the ammonia limit in the permit is the treatment plant·9·

· ·process converts pretty much, more or less, all of the10·

· ·ammonia unless something's gone badly wrong, which11·

· ·happens sometimes.··But in a well-operating plant,12·

· ·virtually all of the ammonia is converted to nitrate13·

· ·nitrogen.14·

· · · · · · · · ·              So it's a limit on ammonia, but it's not a15·

· ·limit on the nutrient effects of nitrogen because it's16·

· ·still present as nitrate.17·

· · · ·    Q· ··So is there any limit on the total amount of18·

· ·nitrogen, including all the different forms nitrogen can19·

· ·take, within the permit?20·

· · · ·    A· ··No.21·

· · · ·    Q· ··Okay.22·

· · · · · · · · ·              MR. ALLMON:··All right.··Your Honor,23·

· ·that's all of my redirect for the witness.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And we will go ahead25·
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· ·and then, Mr. Tuckfield, you -- we'll address how you·1·

· ·can cross on the newer testimony later.·2·

· · · · · · · · ·              MR. TUCKFIELD:··Okay.·3·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Allmon, your next·4·

· ·witness.··And thank you, Dr. Ross.·5·

· · · · · · · · ·              MR. ALLMON:··Yes.··We would call Mr. Mike·6·

· ·MacLeod to the stand.·7·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. MacLeod, if you·8·

· ·will unmute yourself, please, and raise your right hand.·9·

· · · · · · · · ·              (Witness sworn)10·

· · · · · · · · ·              JUDGE SMITH:··All right.··Thank you.11·

· · · · · · · · ·              All right.··Mr. Allmon.12·

· · · · · · · · ·              MR. ALLMON:··Yes.··And Your Honor, for13·

· ·this witness, I as well will walk through his prefiled14·

· ·testimony and then seek leave for him to comment on the15·

· ·photographs that Dr. Ross -- they both offered testimony16·

· ·on nutrients.17·

· · · · · · · · · · · ·                    MICHAEL MACLEOD,18·

· ·having been first duly sworn, testified as follows:19·

· · · · · · · · · · ··                   DIRECT EXAMINATION20·

· ·BY MR. ALLMON:21·

· · · ·    Q· ··Mr. MacLeod, have you reviewed your prefiled22·

· ·testimony which was Exhibit ES-300?23·

· · · ·    A· ··Yes, I have.24·

· · · ·    Q· ··And have you reviewed the exhibits accompanying25·
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· ·that testimony, which were Exhibits ES-301, 302, 303,·1·

· ·304, 305, and 306?·2·

· · · ·    A· ··Yes, sir.·3·

· · · ·    Q· ··And is that --·4·

· · · ·    A· ··Yes, I have.·5·

· · · ·    Q· ··Is that testimony and those exhibits the same·6·

· ·as you would provide if you were to testify here under·7·

· ·oath in person today -- or live today?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··Okay.10·

· · · · · · · · ·              MR. ALLMON:··Your Honor, with that, I11·

· ·guess first we'll offer those exhibits into the record.12·

· · · · · · · · ·              (Exhibit ES Nos. ES-300 through 30613·

· · · · · · · · ·              offered)14·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And the time for15·

· ·objections to those exhibits has passed.··Exhibits16·

· ·ES-300 through 306 are admitted.17·

· · · · · · · · ·              (Exhibit ES Nos. ES-300 through 30618·

· · · · · · · · ·              admitted)19·

· · · · · · · · ·              MR. ALLMON:··And at this time we'd make a20·

· ·similar motion with regard to Mr. MacLeod for him to21·

· ·offer limited supplemental testimony regarding the algae22·

· ·conditions recently existing within the receiving23·

· ·waters.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And Mr. Tuckfield,25·
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· ·I -- my understanding is you would have the same·1·

· ·objection?·2·

· · · · · · · · ·              MR. TUCKFIELD:··Yes.··I renew my·3·

· ·objection, Your Honor.·4·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And that will be·5·

· ·subject to the same general recall of the witness as for·6·

· ·Dr. Ross.··So the objection is overruled, but·7·

· ·Mr. Tuckfield will get additional time, and we will·8·

· ·figure out exactly how to best proceed with that.··But·9·

· ·you may ask those additional questions.10·

· · · · · · · · ·              MR. ALLMON:··And Claire, if we could pull11·

· ·up Exhibit ES-1 again.··And if we could look at12·

· ·Exhibit -- Attachment A to that exhibit.13·

· · · ·    Q· ··(BY MR. ALLMON)··Mr. MacLeod, do you have14·

· ·before you now Attachment A to Exhibit ES-1?15·

· · · ·    A· ··Yes, I do.16·

· · · ·    Q· ··And do you understand that's a photograph from17·

· ·last Thursday of the area near the confluence of the18·

· ·unnamed tributary with the Colorado River?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··Does it appear to be algal growth reflected in21·

· ·that photograph?22·

· · · ·    A· ··There appears to be quite a lot of algal23·

· ·growth, yes.24·

· · · ·    Q· ··Is that consistent with the opinions that you25·
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· ·formed in this case?·1·

· · · ·    A· ··Well, the opinions I formed in this case have·2·

· ·to do with the level of nutrients that LCRA and TCEQ·3·

· ·have measured in the river.··And those level -- the·4·

· ·current levels are sufficiently high that one would·5·

· ·think they would promote algal growth, yes.·6·

· · · ·    Q· ··Okay.··And let's look at Attachment A to this·7·

· ·affidavit -- I mean Attachment B.··And do you see this·8·

· ·photograph which has been indicated to be of the·9·

· ·Colorado River shortly downstream of the confluence?10·

· · · ·    A· ··Yes, it's shown with algae.11·

· · · ·    Q· ··And is that consistent with your evaluation and12·

· ·the information you've reviewed?13·

· · · ·    A· ··Yes, because the Colorado River is where the14·

· ·measurements have been made, although they're upstream15·

· ·and downstream of this point.16·

· · · ·    Q· ··Okay.··And what measurements are you referring17·

· ·to when you say measurements made upstream and18·

· ·downstream?19·

· · · ·    A· ··For many years, TCEQ has amassed information by20·

· ·taking water samples from the Colorado at various21·

· ·monitoring stations and measuring various different22·

· ·chemicals and properties of the water they so obtained.23·

· ·They generally take those samples every two months, so24·

· ·there's six a year, and those are deposited in the SQ --25·
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· ·I always get the letters wrong -- SQ -- the surface·1·

· ·quality monitoring database of TCEQ, at their website.·2·

· · · · · · · · ·              Now, recent -- in the recent past, most or·3·

· ·all of the measurements have actually been made by LCRA,·4·

· ·and so they are also posted on the Internet, on the LCRA·5·

· ·water quality website.·6·

· · · ·    Q· ··And in what way is this observation consistent·7·

· ·with those measurements?·8·

· · · ·    A· ··Well, our focus mostly on nitrate, although·9·

· ·they're nitrate and nitrite.··But I've also looked at10·

· ·the measurements of phosphorus.··The nitrite nitrate11·

· ·measurements, currently you can get data up to '22 --12·

· ·2022 to 2024.··So over the last two years, those13·

· ·measurements at Webberville, Smithville, Bastrop14·

· ·stations have been in the range of 5 milligrams per15·

· ·liter to 9-point-something milligrams per liter.16·

· · · ·    Q· ··And how do those types of numbers relate to the17·

· ·algae in the -- that one would see in this picture, why18·

· ·would one expect to see such algae based on those19·

· ·numbers?20·

· · · ·    A· ··Well, the nutrient screening parameters that21·

· ·TCEQ has established for nitrite nitrate in the water22·

· ·are 1.95 milligrams per liter.··So we're looking in some23·

· ·cases four times that level.··And that's the level at24·

· ·which the TCEQ announces that the nutrient level is of25·
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· ·concern, the concern being growth of algae and bacteria·1·

· ·and I think invasive vegetation.·2·

· · · ·    Q· ··Does this appear to you to be a water that's·3·

· ·achieving exceptional aquatic life uses?·4·

· · · ·    A· ··It doesn't appear that way to me, no.·5·

· · · ·    Q· ··Okay.·6·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that's all of our·7·

· ·supplemental questions.··I would pass the witness·8·

· ·subject to the understanding that he may be recalled·9·

· ·later for questions on the supplemental direct10·

· ·testimony.11·

· · · · · · · · ·              JUDGE SMITH:··Okay.12·

· · · · · · · · ·              All right.··Ms. Mehta, do you have any13·

· ·questions?14·

· · · · · · · · ·              MS. MEHTA:··Yes, Your Honor.··Thank you.15·

· · · · · · · · ·              JUDGE SMITH:··Okay.16·

· · · · · · · · · · · ·                    CROSS-EXAMINATION17·

· ·BY MS. MEHTA:18·

· · · ·    Q· ··Good morning, Mr. MacLeod.19·

· · · ·    A· ··Good morning.20·

· · · ·    Q· ··In your professional opinion, are there any key21·

· ·factors or data that were not considered when preparing22·

· ·the draft permit for this case?23·

· · · ·    A· ··I don't consider myself an expert on the24·

· ·preparation of the draft permit, so I would have to25·
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· ·answer, as far as I can see, no.·1·

· · · ·    Q· ··Okay.··And in -- in your opinion, do you·2·

· ·think -- would you recommend anything -- additional·3·

· ·analysis or any actions?·4·

· · · ·    A· ··Any actions by who --·5·

· · · ·    Q· ··Any actions --·6·

· · · ·    A· ··-- or what?·7·

· · · ·    Q· ··Sorry.··Let me repeat the question again.·8·

· · · · · · · · ·              In your opinion, would you recommend any·9·

· ·additional analysis or actions to properly evaluate the10·

· ·impact of the proposed discharge?11·

· · · ·    A· ··You mean -- I have no authority to tell them12·

· ·what they should measure.··If -- I think a reasonable13·

· ·analytical person would ask what is the concentration of14·

· ·nitrite and nitrate and ammonia in the discharge, the15·

· ·average, and then determine whether at sites close to16·

· ·the confluence, downstream and upstream, there are17·

· ·changes in the concentrations of those nutrients as18·

· ·well, of course, as bacterial measurements.19·

· · · · · · · · ·              The other thing is that I believe that20·

· ·the -- someone should be monitoring the levels of algal21·

· ·growth, the levels of invasive vegetation growth in the22·

· ·river.··I know that's hard because it's very spotty and23·

· ·different in different places.··But that's really the24·

· ·key to what's going on here.25·
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· · · ·    Q· ··Got it.··Okay.··Thank you for answering my·1·

· ·questions.·2·

· · · · · · · · ·              MS. MEHTA:··I don't have any further·3·

· ·questions, Your Honor.·4·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Pawelka?·5·

· · · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.·6·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Tuckfield, before·7·

· ·you start, we are almost at 10:30.··If you would like to·8·

· ·go ahead and start your cross-examination now and take a·9·

· ·break when we're done, we could do that, or if you'd10·

· ·like to go ahead and take a break before your11·

· ·cross-examination.12·

· · · · · · · · ·              MR. TUCKFIELD:··We can take a break right13·

· ·now, Your Honor.14·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Why don't we do that.15·

· ·We'll go ahead and take our 15-minute morning break, and16·

· ·we will come back in 15 minutes.··All right.··We are off17·

· ·the record.18·

· · · · · · · · ·              (Recess:··10:26 a.m. to 10:41 a.m.)19·

· · · · · · · · ·              JUDGE SMITH:··We are back on the record.20·

· ·All right.··Mr. Tuckfield, if you would like to begin21·

· ·your cross-examination.22·

· · · · · · · · ·              MR. TUCKFIELD:··Yes, Your Honor.··I don't23·

· ·have any questions.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.··So any25·
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· ·redirect, Mr. Allmon?·1·

· · · · · · · · ·              MR. ALLMON:··Yes, just some very brief·2·

· ·redirect.·3·

· · · · · · · · · · ·                  REDIRECT EXAMINATION·4·

· ·BY MR. ALLMON:·5·

· · · ·    Q· ··Mr. MacLeod, you were asked questions by the ED·6·

· ·regarding perhaps, you know, the draft permit and the·7·

· ·considerations in putting together that draft permit.·8·

· ·In developing the draft permit, it was considered·9·

· ·whether the receiving waters were impaired or not.··Do10·

· ·you feel like it is appropriate to consider the11·

· ·receiving waters not to be impaired for exceptional12·

· ·aquatic life uses?13·

· · · ·    A· ··Well, the concept of impaired has very specific14·

· ·meaning for them.··I would say that the water -- the15·

· ·quality is definitely degraded and of concern, and yes,16·

· ·I think they should take that into account.17·

· · · ·    Q· ··As you looked at the data, did it support a18·

· ·finding that the water is not impaired for exceptional19·

· ·aquatic life uses?20·

· · · ·    A· ··Well, again, there's the word "impaired."··So21·

· ·according -- as far as I can tell, there are no -- there22·

· ·don't seem to be any rules for them -- for TCEQ putting23·

· ·the river onto the 303(d) list for nutrients.··Now,24·

· ·the -- both the average mean levels of both nitrogen and25·
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· ·phosphorus and the number of exceedances are well above·1·

· ·the level that they talked about as of concern, and they·2·

· ·have been well above that for many years.··Currently,·3·

· ·90 percent of the measurements, 80 to 90 percent of the·4·

· ·measurements that they're making in Webberville and·5·

· ·large numbers, over 50 percent, of the measurements·6·

· ·they're making at some of the downstream sites exceed·7·

· ·the level of concern, which is 1.95 milligrams per·8·

· ·liter.·9·

· · · · · · · · ·              In addition, over the past -- I guess over10·

· ·the past five years, there have been 30 percent of the11·

· ·measurements -- 30 percent of the measurements at the12·

· ·Webberville station have exceeded 10 milligrams per13·

· ·liter, which is the EPA maximum level for human drinking14·

· ·water.··So they're of concern for human health.··That15·

· ·level, as was noted earlier, has been increasing,16·

· ·although I wouldn't say it's been increasing steadily17·

· ·because the data is quite -- quite noisy subject to18·

· ·local short-term fluctuations.19·

· · · · · · · · ·              But over the past 20, 30 years, it has20·

· ·been increasing.··And so in 1986, it was maybe 1 or 221·

· ·milligrams per liter for nitrate, and now it's 5, 6,22·

· ·depending on where you measure it, up to23·

· ·9-point-something milligrams per liter, which is very24·

· ·close to the human health limit.25·
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· · · ·    Q· ··When you refer to this 2 and this 9, which·1·

· ·parameter are you making reference to?·2·

· · · ·    A· ··So this is -- the parameter is number 630.··It·3·

· ·measures nitrite less nitrate.··And it -- as I mentioned·4·

· ·before, it's measured usually six times per year.··And·5·

· ·when I'm talking about those numbers, I'm talking about·6·

· ·annual means over the last, say, five years or the last·7·

· ·two years.··Or for the draft -- for the integrated·8·

· ·report, it's the last seven years.·9·

· · · ·    Q· ··Okay.10·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that's all of my11·

· ·questions on redirect.··I will pass the witness.12·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Any recross,13·

· ·Ms. Mehta?14·

· · · · · · · · ·              MS. MEHTA:··No, Your Honor.··Thank you.15·

· · · · · · · · ·              JUDGE SMITH:··Ms. Pawelka?16·

· · · · · · · · ·              MS. PAWELKA:··No, Your Honor.17·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And Mr. Tuckfield?18·

· · · · · · · · ·              MR. TUCKFIELD:··No, Your Honor.··Thank19·

· ·you.20·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.··Well,21·

· ·thank you, Mr. MacLeod, and you are done with this time22·

· ·subject to being -- you might be recalled for additional23·

· ·questions related to the testimony you gave today about24·

· ·those -- related to those photographs.25·



18

KENNEDY REPORTING SERVICE, INC.
512.474-2233  order@kennedyreporting.com

66

· · · · · · · · ·              THE WITNESS:··Okay.··Thank you.·1·

· · · · · · · · ·              JUDGE SMITH:··Thank you.·2·

· · · · · · · · ·              So Mr. Allmon, I believe that's all your·3·

· ·witnesses?·4·

· · · · · · · · ·              MR. ALLMON:··Yes, Your Honor, with that,·5·

· ·that completes the Protestant, Environmental·6·

· ·Stewardship's, case.·7·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.·8·

· ·Mr. Tuckfield?·9·

· · · · · · · · ·              MR. TUCKFIELD:··Yes.··Are we doing me10·

· ·before the ED?11·

· · · · · · · · ·              JUDGE SMITH:··Yes.12·

· · · · · · · · ·              MR. TUCKFIELD:··Okay.··Yes.··Your Honor, I13·

· ·call Paul Price.14·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Price, if you15·

· ·will raise your right hand, please.··And, oh, you need16·

· ·to unmute yourself first.··Sorry.··You're still muted.17·

· ·Mr. Price, we need you to unmute yourself, please.18·

· · · · · · · · ·              THE WITNESS:··There.··How is that?19·

· · · · · · · · ·              JUDGE SMITH:··That's great.··Thank you,20·

· ·sir.··If you'll raise your right hand now.21·

· · · · · · · · ·              THE WITNESS:··Yes.22·

· · · · · · · · ·              (Witness sworn)23·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Thank you.··All24·

· ·right.··Mr. Tuckfield.25·

67

· · · · · · · · · ·                PRESENTATION ON BEHALF OF·1·

· · · · · ··         APPLICANT CORIX UTILITIES (TEXAS) INC.·2·

· · · · · · · · · · · · ··                       PAUL PRICE,·3·

· ·having been first duly sworn, testified as follows:·4·

· · · · · · · · · · ··                   DIRECT EXAMINATION·5·

· ·BY MR. TUCKFIELD:·6·

· · · ·    Q· ··Mr. Price, can you state your name for the·7·

· ·record?·8·

· · · ·    A· ··I'm sorry.··Say that again.·9·

· · · ·    Q· ··Can you state your name for the record?10·

· · · ·    A· ··Paul Price.11·

· · · ·    Q· ··And do you have your direct testimony in front12·

· ·of you?13·

· · · ·    A· ··Yes, I do.14·

· · · ·    Q· ··And it's labeled Exhibit APP-01.··Is that15·

· ·correct?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··Do you adopt this Exhibit APP-01 as your own18·

· ·testimony in this case?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··And if you were asked the same questions today21·

· ·as are included in your prefiled testimony, will your22·

· ·answers be the same?23·

· · · ·    A· ··Yes, they would.24·

· · · · · · · · ·              MR. TUCKFIELD:··And Your Honor, I ask that25·
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· ·Exhibit APP-01, which includes references to the·1·

· ·Exhibits APP-01-1 through 10 be admitted.·2·

· · · · · · · · ·              (Exhibit APP Nos. APP-01 and APP-01-1·3·

· · · · · · · · ·              through APP-01-10 offered)·4·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And the objections·5·

· ·have been addressed, the objections.··So APP 01 and·6·

· ·Exhibits APP 01-1 through -10 are admitted.·7·

· · · · · · · · ·              (Exhibit APP Nos. APP-01 and APP-01-1·8·

· · · · · · · · ·              through APP-01-10 admitted)·9·

· · · · · · · · ·              MR. TUCKFIELD:··Pass the witness, Your10·

· ·Honor.11·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And I think for this12·

· ·one, we will go ED, OPIC, and then Protestants.13·

· · · · · · · · ·              So Ms. Pawelka?14·

· · · · · · · · ·              MS. PAWELKA:··No questions.15·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Mehta?16·

· · · · · · · · ·              MS. MEHTA:··No questions.17·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon?··And you're18·

· ·muted.19·

· · · · · · · · ·              MR. ALLMON:··I forgot I was muted there.20·

· · · · · · · · · · · ·                    CROSS-EXAMINATION21·

· ·BY MR. ALLMON:22·

· · · ·    Q· ··Good morning, Mr. Price.··My name is Eric23·

· ·Allmon.··I represent the Protestants in this matter,24·

· ·Environmental Stewardship.··How are you doing this25·
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· ·morning?·1·

· · · ·    A· ··I'm doing fine this morning.·2·

· · · ·    Q· ··Very good.·3·

· · · · · · · · ·              Have you testified in permit proceedings·4·

· ·previously?·5·

· · · ·    A· ··Yes, I have.·6·

· · · ·    Q· ··Have -- has -- on each of those occasions, has·7·

· ·that been on behalf of an Applicant?·8·

· · · ·    A· ··Pretty much, yeah.·9·

· · · ·    Q· ··Have you ever testified on behalf of the10·

· ·Protestant in any of these matters?11·

· · · ·    A· ··In a domestic wastewater, no.12·

· · · ·    Q· ··Okay.··When were you engaged for this matter?13·

· · · ·    A· ··I'm sorry.··Would you repeat that, please?··I'm14·

· ·having a hard time with the speakers on this computer.15·

· · · ·    Q· ··When were you engaged to work on this matter?16·

· · · ·    A· ··I guess back in October.17·

· · · ·    Q· ··So were you involved in the initial development18·

· ·of the permit application in any way?19·

· · · ·    A· ··No, I was not.20·

· · · ·    Q· ··Okay.··And are you being paid for your work in21·

· ·this matter?22·

· · · ·    A· ··Oh, yes.23·

· · · ·    Q· ··And what is your rate that you're being paid24·

· ·at?25·
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· · · ·    A· ··125 an hour.·1·

· · · ·    Q· ··Okay.··And is that the same for work regardless·2·

· ·of whether it's development of testimony or testifying·3·

· ·or at deposition?·4·

· · · ·    A· ··That's just flat rate.·5·

· · · ·    Q· ··Okay.··Approximately how many hours have you·6·

· ·spent on this matter?·7·

· · · ·    A· ··To tell you the truth, I haven't added them up,·8·

· ·but it's considerable.··Maybe a week's worth work,·9·

· ·something like that, maybe more a little bit.10·

· · · ·    Q· ··Okay.··Have you visited the site of the11·

· ·wastewater treatment plant?12·

· · · ·    A· ··Yes, I have.13·

· · · ·    Q· ··And have you visited the downstream waters?14·

· · · ·    A· ··Not recently, no.··The unnamed tributary is15·

· ·pretty inaccessible due to steep slopes and intensely16·

· ·thick brush.17·

· · · ·    Q· ··Okay.··And I guess have you inspected the area18·

· ·of the Colorado River downstream of the discharge?19·

· · · ·    A· ··Not recently, no.20·

· · · ·    Q· ··Okay.··Have you inspected it at any point as21·

· ·part of your work in this matter?22·

· · · ·    A· ··On this matter, no.23·

· · · ·    Q· ··Okay.··And you've offered testimony you related24·

· ·to the groundwater impacts of this discharge.··Have you25·
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· ·done any previous work with regard to fate and transport·1·

· ·in groundwater?·2·

· · · ·    A· ··I believe -- no, I haven't.··I believe I was·3·

· ·quoting the Executive Director.·4·

· · · ·    Q· ··Okay.··Do you consider yourself an expert in·5·

· ·groundwater?·6·

· · · ·    A· ··No.·7·

· · · ·    Q· ··Okay.··Now, I would like to look at some of·8·

· ·the -- begin with -- are you familiar with what the Tier·9·

· ·1 review is for TCEQ permits?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··I'd like to begin by looking at that.12·

· · · · · · · · ·              MR. ALLMON:··Claire, if we could pull up13·

· ·307.5.14·

· · · ·    Q· ··(BY MR. ALLMON)··And if we could look at -- do15·

· ·you have before you the TCEQ rules?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··And do you see where 307.5(b) deals with the18·

· ·antidegradation policy?19·

· · · ·    A· ··Could you make it a little larger so I can read20·

· ·it?··Okay.··Antidegradation policy, yes, I see that.21·

· · · ·    Q· ··And is Tier 1 that existing uses and water22·

· ·quality to protect those existing uses must be23·

· ·maintained?24·

· · · ·    A· ··Yes.25·
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· · · ·    Q· ··And now let's look at the definition of·1·

· ·existing uses in 307.3.··And if we could look down at·2·

· ·No. 27 in parens, do you see where existing use is·3·

· ·defined there?·4·

· · · ·    A· ··A use that is currently being supported by a·5·

· ·specific water body that -- or that was attained on or·6·

· ·after November 28, 1975.·7·

· · · ·    Q· ··So when you, within the regulations refer to·8·

· ·the term "existing use," we're not actually referring to·9·

· ·exactly what the use is being made right now?10·

· · · ·    A· ··We're looking at uses that are currently being11·

· ·supported.12·

· · · ·    Q· ··Or those that have been attained within the13·

· ·past 40 years?14·

· · · ·    A· ··Okay.15·

· · · ·    Q· ··Is that a correct characterization of the16·

· ·regulation?17·

· · · ·    A· ··I believe so.18·

· · · ·    Q· ··Now, is it your testimony that all uses that19·

· ·have been supported by the receiving areas of the20·

· ·Colorado River since November 28, 1975 will still be21·

· ·supported if the proposed permit is authorized?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··Did you determine what all uses have been24·

· ·attained since November of 1975?25·
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· · · ·    A· ··My testimony, I believe, was focused on aquatic·1·

· ·life uses, which encompass quite a lot.··They're also·2·

· ·public water supply primary contact recreation, and I·3·

· ·don't recall what else.·4·

· · · · · · · · ·              MR. ALLMON:··And Claire, we can stop·5·

· ·sharing that at this point.·6·

· · · ·    Q· ··(BY MR. ALLMON)··Now, I'd like to look at your·7·

· ·prefiled testimony, Page -- particularly Page 8, Line 24·8·

· ·is where I'd start at this point.·9·

· · · ·    A· ··Okay.··Okay.··Line 24.10·

· · · ·    Q· ··And there you say that Segment 1428 is not11·

· ·currently listed on the state's inventory of impaired12·

· ·and threatened waters.··By that, are you saying that13·

· ·Segment 1428 is currently in attainment for exceptional14·

· ·aquatic life uses?15·

· · · ·    A· ··Excuse me.··Would you repeat that?16·

· · · ·    Q· ··Yeah.··Looking at that, when you say Segment17·

· ·1428 and its -- when you say that Segment -- Page 8,18·

· ·Line 24 -- I think in your testimony, you indicate that19·

· ·Segment 1428 is currently in attainment with the water20·

· ·quality standards?21·

· · · ·    A· ··This?··That's what it says in the 303(d) list.22·

· · · ·    Q· ··Okay.··And is it your testimony that it is --23·

· ·that that's an accurate characterization of the24·

· ·receiving waters of the Colorado River?25·
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· · · ·    A· ··I think so.·1·

· · · ·    Q· ··So in your opinion, it is in attainment for·2·

· ·exceptional aquatic life uses?·3·

· · · ·    A· ··It was demonstrated by LCRA's monitoring.·4·

· · · ·    Q· ··Okay.··Now, were you here for the prior·5·

· ·testimony?·6·

· · · ·    A· ··Yes.·7·

· · · · · · · · ·              MR. ALLMON:··And Claire, perhaps if we·8·

· ·could pull up Exhibit ES-1.··And if we could look at·9·

· ·Attachment B to that.10·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, he hasn't had11·

· ·a chance to really evaluate this, and I thought we were12·

· ·going to take this up later.13·

· · · · · · · · ·              JUDGE SMITH:··I think he could ask --14·

· ·because we haven't really discussed how that would15·

· ·affect your witnesses.16·

· · · · · · · · ·              MR. TUCKFIELD:··I would hope that I would17·

· ·be able to bring my witnesses back to talk about this as18·

· ·well.··Staff hasn't had a chance to look at it.19·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Allmon, why don't20·

· ·we hold off.··We can recall Mr. Price.··But let's hold21·

· ·off questions related to this new exhibit, at least22·

· ·until this afternoon.··We'll take it up again.23·

· · · · · · · · ·              MR. ALLMON:··Okay.··Sure.··I understand24·

· ·that, Your Honor.25·
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· · · ·    Q· ··(BY MR. ALLMON)··Now, Mr. Price, did you make·1·

· ·an effort to review recent data gathered regarding·2·

· ·whether the receiving waters are, in fact, in attainment·3·

· ·with high -- with exceptional aquatic life use criteria?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··And now at Page 19, starting at Line 10 of your·6·

· ·testimony, there you acknowledge a 20-year concern for·7·

· ·low fish and macroinvertebrate community scores.··And at·8·

· ·Line 15, you say the fish and macroinvertebrate data was·9·

· ·collected in the early 2000s.10·

· · · · · · · · ·              Did LCRA perform sampling and monitoring11·

· ·near the discharge point in 2024 to evaluate the current12·

· ·aquatic life use in this area?13·

· · · ·    A· ··Well, they -- they conducted sampling in14·

· ·Segment 1428.15·

· · · ·    Q· ··Okay.··And so let me look to Exhibit APP-01-9.16·

· ·Is this one of the exhibits to your testimony?17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··And is this a presentation by LCRA on some of19·

· ·that monitoring that was performed?20·

· · · ·    A· ··Yes.21·

· · · ·    Q· ··And I'd like to look at Page 2 of this exhibit.22·

· ·So is aquatic life monitoring intended to determine23·

· ·whether aquatic life uses in a water body are being24·

· ·attained?25·
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· · · ·    A· ··That's what it says, yes.·1·

· · · ·    Q· ··And I guess is that accurate, that that's the·2·

· ·purpose of aquatic life use -- aquatic life monitoring·3·

· ·is to determine the attainment of the aquatic uses?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··Okay.··Now, let's look at Page 3 of this·6·

· ·exhibit.··Do you see there where aquatic life monitoring·7·

· ·components are listed?·8·

· · · ·    A· ··Uh-huh, yeah.·9·

· · · ·    Q· ··And is that an accurate identification of the10·

· ·components of that monitoring, the things you would11·

· ·consider?12·

· · · ·    A· ··That's the components they put in, and yeah,13·

· ·that's pretty close, yeah.14·

· · · ·    Q· ··Is it only pretty close, or is that accurate?15·

· · · ·    A· ··Well, you can -- yes, okay, it's accurate.16·

· · · ·    Q· ··Okay.··Now, do you know where Utley, Texas is17·

· ·in relationship to the point where the discharge route18·

· ·reaches the Colorado River?19·

· · · ·    A· ··I looked it up, but I can't recall.20·

· · · ·    Q· ··Is it very close?21·

· · · ·    A· ··It's in the reach between Bastrop and Austin.22·

· · · ·    Q· ··Is it, say, within about a mile upstream of23·

· ·the --24·

· · · ·    A· ··I don't know.··I don't know that.25·
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· · · ·    Q· ··But it's upstream of the confluence of the·1·

· ·unnamed tributary?·2·

· · · ·    A· ··Okay.·3·

· · · ·    Q· ··I'm asking you:··Did you review data and·4·

· ·determine the location relative to the discharge?·5·

· · · ·    A· ··I did not.··I looked at a map, and it was a·6·

· ·poorly scaled map, so I'm not sure.·7·

· · · ·    Q· ··Okay.··Let's look at Page 12 of this exhibit.·8·

· ·Well, that's -- now, does this indicate -- this is an·9·

· ·exhibit to your testimony.··And at Page 12 we see10·

· ·Colorado River at Utley.··So in looking at this, as part11·

· ·of your testimony, did you determine where Utley is12·

· ·located relative to the discharge?13·

· · · ·    A· ··We've already established that I did not.14·

· · · ·    Q· ··Okay.··So in attaching this to your testimony,15·

· ·I assume you determined it was relevant to the16·

· ·considerations here.··Is that correct?17·

· · · ·    A· ··Yes.··Yes, sir.18·

· · · ·    Q· ··And how is the monitoring at Utley relevant to19·

· ·the considerations in this application?20·

· · · ·    A· ··It's in Segment 1428 and represents, with the21·

· ·other station, the general conditions in the reach.22·

· · · ·    Q· ··Okay.23·

· · · ·    A· ··You can't sample the whole thing.··It's too24·

· ·big.25·
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· · · ·    Q· ··All right.··And now, do you see that·1·

· ·photograph?·2·

· · · ·    A· ··Yes, I do.·3·

· · · ·    Q· ··Does that represent exceptional aquatic life·4·

· ·uses?·5·

· · · ·    A· ··Well, I don't know.··I can't see any fish.·6·

· · · ·    Q· ··Well, do you see --·7·

· · · ·    A· ··I see some algae on the surface, but so what?·8·

· ·There's not any algae in other places on the river.·9·

· ·Algae is -- that's -- in an aquatic plant.··It's being10·

· ·fertilized.··What can I say?11·

· · · ·    Q· ··Did you make any evaluation as to whether the12·

· ·level of algae reflected in that photograph is13·

· ·representative of exceptional aquatic life uses?14·

· · · ·    A· ··I don't believe algae is part of the15·

· ·determination of exceptional aquatic life uses.··It16·

· ·wasn't on that list that you showed me before.17·

· · · ·    Q· ··Okay.··Let's go back and look at that list, if18·

· ·we could.19·

· · · · · · · · ·              MR. ALLMON:··I guess I'm just looking back20·

· ·up at the -- Claire, within the exhibit.21·

· · · · · · · · ·              MS. HAMERLINCK:··Okay.··One second.22·

· ·Sorry.23·

· · · ·    Q· ··(BY MR. ALLMON)··And while we're doing that,24·

· ·can algae influence the dissolved oxygen levels within a25·
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· ·water body?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··Okay.··And is dissolved oxygen one of the·3·

· ·components of the ALM, of the aquatic life monitoring?·4·

· · · ·    A· ··Yes, it is.·5·

· · · ·    Q· ··And is the physical habitat part of the·6·

· ·components?·7·

· · · ·    A· ··Yes, it is.·8·

· · · ·    Q· ··Is algae an element of the physical habitat?·9·

· · · ·    A· ··No, it's part of the biological assemblage.10·

· · · ·    Q· ··Okay.··So is it your testimony that the11·

· ·quantity of algae in a river is irrelevant to the12·

· ·determination of whether it's achieving exceptional13·

· ·aquatic life uses?14·

· · · ·    A· ··No, but you can't tell me how much is too much.15·

· · · ·    Q· ··Do you have any opinion on how much is too16·

· ·much?17·

· · · ·    A· ··Yes.··When it starts affecting DO in a18·

· ·substantial way, that's too much.··If it covers so much19·

· ·substrate that it begins to exclude species, that's too20·

· ·much.··So forth.21·

· · · ·    Q· ··Let's look back again to Page 12 where we were.22·

· ·So did you make any evaluation as whether that quantity23·

· ·of algae would have those impacts you just described?24·

· · · ·    A· ··Well, how could I?25·
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· · · ·    Q· ··Well, I'm trying to --·1·

· · · · · · · · ·              (Simultaneous discussion)·2·

· · · ·    A· ··There are other photographs.··You can look at·3·

· ·the samples -- sample reaches.··There's photographs of·4·

· ·those, too.·5·

· · · ·    Q· ··(BY MR. ALLMON)··But you made no consideration·6·

· ·of the algae shown in this photograph?·7·

· · · ·    A· ··No, I didn't.·8·

· · · ·    Q· ··All right.·9·

· · · ·    A· ··I only noted that there were patches of algae.10·

· ·And again, so what?··That's not uncommon in Texas11·

· ·rivers.12·

· · · ·    Q· ··Now, let's look to Page 14.··And does this13·

· ·represent the results of the sampling that was14·

· ·performed?15·

· · · ·    A· ··I assume it does, yeah, Utley, okay.··Uh-huh.16·

· · · ·    Q· ··And was the critical period that reflected here17·

· ·in July 17th of 2024?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··What was the designation for the fish score20·

· ·that was observed on that date?21·

· · · ·    A· ··As high.22·

· · · ·    Q· ··And as we look at the different rankings of23·

· ·aquatic life use, is high beneath exceptional?24·

· · · ·    A· ··Well, yes, it is.25·
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· · · ·    Q· ··Okay.·1·

· · · ·    A· ··But those things don't apply at the critical·2·

· ·low flow or below, which is what this graph shows -- or·3·

· ·this table.·4·

· · · ·    Q· ··So are you saying that a river need not achieve·5·

· ·the aquatic life uses during critical periods?·6·

· · · ·    A· ··Yes.·7·

· · · ·    Q· ··And what is your basis for that?·8·

· · · ·    A· ··I can't quote chapter and verse, but I believe·9·

· ·that these things don't apply below the critical low10·

· ·flows.··I would also note that critical low flows occur11·

· ·during the winter months, the cold months, when12·

· ·temperatures are not high and DO fluctuations are not as13·

· ·great.14·

· · · ·    Q· ··Are critical conditions intended to reflect the15·

· ·worst-case conditions in a water body?16·

· · · ·    A· ··Yeah.17·

· · · ·    Q· ··And so --18·

· · · ·    A· ··They're assumed to represent it, yes.19·

· · · ·    Q· ··And so if we have conditions that are -- if we20·

· ·have our -- let me back up.21·

· · · · · · · · ·              Are the water quality standards required22·

· ·to be attained throughout the year?23·

· · · ·    A· ··In -- in most cases, yes, but the sampling that24·

· ·TCEQ conducts to evaluate that sort of thing are classed25·
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· ·in critical periods, that is from spring to fall, and·1·

· ·within that a critical summer period.··Those are·2·

· ·supposedly the most stressful conditions in those·3·

· ·streams, and that's when they evaluate the results.·4·

· · · ·    Q· ··And when you look at most stressful, you're·5·

· ·attempting to determine the times when the uses would be·6·

· ·most difficult to be attained.··Is that correct?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··And so if the fish score here is -- this time·9·

· ·of year is high, would that be an indication that10·

· ·exceptional uses are not being attained within the water11·

· ·at all times during the year?12·

· · · ·    A· ··During those samples, yeah, that was not13·

· ·obtained.14·

· · · ·    Q· ··And so -- and do the habitat score here,15·

· ·this -- what's labeled as critical, was intermediate.16·

· ·Is that correct?17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··And is intermediate a level below high?19·

· · · ·    A· ··Those -- let me try to figure this out just a20·

· ·second.··The habitat scores are based on channel21·

· ·morphology, flow, and substrate composition.··They're22·

· ·not based on water quality or anything else.··They have23·

· ·to do with the diversity of physical habitat and stable24·

· ·habitat in the stream.··And Colorado River has unstable25·
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· ·sediments flowing down through that reach, and that's·1·

· ·probably why the only -- attained the exception --·2·

· ·intermediate uses for habitat.·3·

· · · ·    Q· ··Now, as we determined whether a water body is·4·

· ·attaining, say, an exceptional aquatic life use, is it·5·

· ·not true that the habitat is part of the consideration·6·

· ·for making that determination?·7·

· · · ·    A· ··The habitat is -- is used to determine what's·8·

· ·attainable.·9·

· · · ·    Q· ··Yes.10·

· · · ·    A· ··And in this case, that indicates that -- that11·

· ·the aquatic life use making not be as exceptional or12·

· ·high, but that's not what the results show.13·

· · · ·    Q· ··In fact, the habitat present at this time only14·

· ·showed an intermediate --15·

· · · ·    A· ··Intermediate level habitat was the result of16·

· ·that monitoring, yes.17·

· · · ·    Q· ··At this time.··And do you have an opinion as to18·

· ·how that compares to what the level was that was19·

· ·attained in that water, the best time since 1975?20·

· · · ·    A· ··Well, I don't think physical habitats changed21·

· ·that much since 1975, except maybe by the introduction22·

· ·of more sediments, but then that doesn't have anything23·

· ·to do with wastewater plants.24·

· · · ·    Q· ··And so that introduction, why would you say25·
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· ·that there have been the introduction of sediment since·1·

· ·1975?·2·

· · · ·    A· ··Well, there's been a lot of earth-moving·3·

· ·activity upstream of the confluence.·4·

· · · ·    Q· ··And so that earth moving, would that have been·5·

· ·an artificial alteration of the upstream water -- of the·6·

· ·upstream area?·7·

· · · ·    A· ··No, it's a consequence of construction·8·

· ·activity, roads whatever.·9·

· · · ·    Q· ··Would that be a way in which the quality of the10·

· ·water has been degraded since 1975?11·

· · · ·    A· ··Probably has something to do with a nonpoint12·

· ·source.13·

· · · ·    Q· ··Okay.··But that increase in silt, would that be14·

· ·a manner in which the waters of this area have been15·

· ·degraded?16·

· · · ·    A· ··Well, the sediment composition has been17·

· ·degraded; that's for sure.18·

· · · ·    Q· ··Okay.··And has that type of sediment19·

· ·concentration potentially -- would that potentially have20·

· ·an impact of degrading, whether it's achieving21·

· ·exceptional aquatic life uses?22·

· · · ·    A· ··Well, particularly among the23·

· ·macroinvertebrates, most of the sensitive, that is24·

· ·sensitive to low oxygen problems, are -- require fairly25·
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· ·clean substrates, stable substrates, to live on, like·1·

· ·rocks and so forth.·2·

· · · · · · · · ·              The creatures that live in·3·

· ·sediment-dominated reaches, typically chironomids --·4·

· ·sludge worms, these things live in the sediments, and·5·

· ·they're very insensitive to decreases in dissolved·6·

· ·oxygen, or tend to be.··And those -- when those are·7·

· ·collected and evaluated for aquatic life uses, they have·8·

· ·lower scores than the more sensitive species that tend·9·

· ·to live on hard surfaces.··So in that way, it does10·

· ·affect aquatic life use.11·

· · · ·    Q· ··And it's not --12·

· · · ·    A· ··Doesn't have anything to do with wastewater13·

· ·discharges.14·

· · · ·    Q· ··I guess I'm trying to understand how current15·

· ·conditions compare to the highest conditions that were16·

· ·maintained since 1975.17·

· · · ·    A· ··Well, it would have been nice if they were18·

· ·tabulated for that period, wouldn't it?19·

· · · ·    Q· ··Well, I guess that's what I'm here to -- do you20·

· ·have any evidence that the current intermediate21·

· ·conditions are equivalent to those that were the highest22·

· ·attained in 19 -- since 1975?23·

· · · ·    A· ··No, I do not.24·

· · · ·    Q· ··In fact, is it your expectation that those25·
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· ·current intermediate conditions for habitat would·1·

· ·potentially represent a degraded condition since 1975?·2·

· · · ·    A· ··No, not necessarily.··I don't know what the·3·

· ·conditions were in November 1975.·4·

· · · ·    Q· ··Okay.··Did you make an evaluation of that?·5·

· · · ·    A· ··No.·6·

· · · ·    Q· ··But as we look at here, our habitat score is·7·

· ·only intermediate.··And our fish score is only high.·8·

· ·Like I said, I'm trying to evaluate --·9·

· · · ·    A· ··Looks like it's exceptional to me during the10·

· ·noncritical period.11·

· · · ·    Q· ··And right now I'm focusing on the critical12·

· ·period.··Do either of these outcomes support a finding13·

· ·that this is subject to -- either of the outcomes for14·

· ·the critical index period support a finding that this is15·

· ·achieving exceptional aquatic life uses?16·

· · · ·    A· ··Would you repeat that, please?17·

· · · ·    Q· ··If we look -- focus only on the values during18·

· ·the critical period, this sampling on July 17th of 2024,19·

· ·do these support a finding that the water is achieving20·

· ·an exceptional aquatic life use?21·

· · · ·    A· ··During that particular sample period, no.··It22·

· ·shows high, is what it says on the table.23·

· · · ·    Q· ··And that's the best of the two?24·

· · · ·    A· ··Excuse me?25·
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· · · ·    Q· ··That's the -- in other words, high is better·1·

· ·than intermediate?·2·

· · · ·    A· ··Yes.·3·

· · · ·    Q· ··Now --·4·

· · · · · · · · ·              MR. ALLMON:··Your Honor, I was going to·5·

· ·share an exhibit, which is a subsequent LCRA PowerPoint·6·

· ·provided LCRA on December 9th, which was produced to the·7·

· ·parties previously.·8·

· · · · · · · · ·              Claire, we'll have this exhibit labeled as·9·

· ·ES-2.10·

· · · · · · · · ·              JUDGE SMITH:··Okay.11·

· · · · · · · · ·              MR. ALLMON:··And if we could look and --12·

· ·let's start with the beginning, Claire.··Let's look at13·

· ·an email here.14·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see this email here15·

· ·from Lisa Benton of the LCRA?16·

· · · ·    A· ··Yes, I see it.17·

· · · ·    Q· ··And is that to Mr. Steve Box?18·

· · · ·    A· ··Could you make this a little bigger?19·

· · · ·    Q· ··Yeah.20·

· · · ·    A· ··Okay.··All right.··I can read it now.21·

· · · ·    Q· ··And is this providing a PowerPoint to Mr. Box?22·

· ·Say, Attached please find --23·

· · · ·    A· ··Oh, it says -- yes, okay.··It says please24·

· ·find -- right.25·
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· · · ·    Q· ··And let's go ahead and look at that real quick.·1·

· · · · · · · · ·              MR. ALLMON:··Claire, if we could go down.·2·

· · · ·    Q· ··(BY MR. ALLMON)··Does this also indicate·3·

· ·aquatic life monitoring?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··A meeting with Environmental Stewardship?·6·

· · · ·    A· ··Uh-huh.·7·

· · · ·    Q· ··Now, if we could look -- does this --·8·

· · · · · · · · ·              MR. ALLMON:··If we could scroll down,·9·

· ·Claire.10·

· · · ·    Q· ··(BY MR. ALLMON)··Does this also provide an11·

· ·overview of aquatic life monitoring?12·

· · · ·    A· ··Yes, it does.13·

· · · ·    Q· ··And in their 2024 aquatic life monitoring14·

· ·stations, does that identify the Colorado River at15·

· ·Utley?16·

· · · ·    A· ··Yes, it does.17·

· · · ·    Q· ··And now if we could look down to the aquatic18·

· ·life monitoring components here.19·

· · · · · · · · ·              MR. ALLMON:··Claire, I think down one20·

· ·more.··Right there.21·

· · · ·    Q· ··(BY MR. ALLMON)··Is this, again, an accurate22·

· ·identification of the components of aquatic life23·

· ·monitoring?24·

· · · ·    A· ··Yes.25·
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· · · ·    Q· ··Okay.··And amongst those that you evaluate and·1·

· ·determine the aquatic life use is the fish assemblage.·2·

· ·Correct?·3·

· · · ·    A· ··Yeah.·4·

· · · ·    Q· ··And you look at the benthic macroinvertebrate·5·

· ·community.··Is that correct?·6·

· · · ·    A· ··Yes.·7·

· · · · · · · · ·              MR. ALLMON:··Let's scroll on down, please.·8·

· · · ·    Q· ··(BY MR. ALLMON)··And here we have the·9·

· ·identification of the index period and identifying the10·

· ·critical period as being that from July 1st to11·

· ·September 30th.··Is that correct?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··Do you agree that's the critical period for14·

· ·this area of the Colorado River?15·

· · · ·    A· ··That's --16·

· · · ·    Q· ··Huh?17·

· · · ·    A· ··-- what it says on the -- yes, that's -- yes.18·

· · · ·    Q· ··And do you have reason to disagree with that?19·

· · · ·    A· ··No.20·

· · · ·    Q· ··All right.21·

· · · · · · · · ·              MR. ALLMON:··Let's go ahead and look down.22·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see certain transects23·

· ·that were established here?24·

· · · ·    A· ··Yes.25·
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· · · ·    Q· ··Is that appropriate means of determining·1·

· ·aquatic life use monitoring is to conduct --·2·

· · · · · · · · ·              (Simultaneous discussion)·3·

· · · ·    A· ··Yes.··Yes, sample at each one of those and·4·

· ·composite the scores.·5·

· · · · · · · · ·              MR. ALLMON:··Now, if we could look down·6·

· ·the next page.··Go ahead and go all the way down to the·7·

· ·next.··Okay.··Let's pause.·8·

· · · ·    Q· ··(BY MR. ALLMON)··Are these the types of·9·

· ·physical characteristics that one would monitor in10·

· ·determining whether the aquatic life uses are being11·

· ·achieved?12·

· · · ·    A· ··Without really looking at them in detail, it13·

· ·probably is.··This is rather unfamiliar to me.··I didn't14·

· ·have access to this -- this set of emails, apparently.15·

· · · ·    Q· ··Okay.··I know these were provided in a16·

· ·supplemental disclosure last week.17·

· · · ·    A· ··I never saw it.18·

· · · ·    Q· ··And look -- is this the type of consideration19·

· ·one would look at in determining the habitat quality20·

· ·index?21·

· · · ·    A· ··Yes.22·

· · · · · · · · ·              MR. TUCKFIELD:··I'm going to object to the23·

· ·admission of this exhibit.··It hasn't been admitted yet,24·

· ·and I'll object to the admission of this exhibit.··It25·
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· ·was provided last week, but there was no indication that·1·

· ·it was going to be an exhibit used in testimony.··It was·2·

· ·just provided last week.··I mean, they've had it for a·3·

· ·while, and it should have been provided much earlier,·4·

· ·and it should have been indicated as an exhibit.·5·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon?·6·

· · · · · · · · ·              MR. ALLMON:··Yes, Your Honor.··There was·7·

· ·no discovery of any type filed upon the Protestants in·8·

· ·this matter.··This wasn't responsive to any discovery.·9·

· ·We did share it with our expert last week and produced10·

· ·it as soon as that occurred.··And so we think it's11·

· ·relevant.··We also would offer it -- well, I will be12·

· ·offering it here imminently.13·

· · · · · · · · ·              We also think this should be offered as14·

· ·optional completeness to the PowerPoint that was offered15·

· ·by the Applicant.··This is additional description by the16·

· ·LCRA of the monitoring that Applicant offered to offer17·

· ·context for that exhibit offered by the Applicant.··So18·

· ·we would go ahead and offer this at this time.19·

· · · · · · · · ·              (Exhibit ES No. ES-2 offered)20·

· · · · · · · · ·              MR. TUCKFIELD:··Optional completeness21·

· ·doesn't apply because this is a completely separate22·

· ·document.··It's not part of the same, and it -- there23·

· ·was an obligation for disclosures, and I know they24·

· ·produced through disclosure, but there was also an25·
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· ·exhibit list requirement that was not updated.·1·

· · · · · · · · ·              MR. ALLMON:··And that exhibit only applied·2·

· ·to prefiled testimony.··That didn't apply to·3·

· ·cross-examination exhibits.·4·

· · · · · · · · ·              Optional completeness applies to any·5·

· ·document that provides context or a document that is·6·

· ·admitted, and certainly this provides context for the·7·

· ·document submitted by the Applicant.·8·

· · · · · · · · ·              JUDGE SMITH:··I'm not sure about the·9·

· ·optional completeness, but regardless, I think, given10·

· ·the quick timelines of all of this, I think that was11·

· ·sufficient notice; and it was provided in disclosure, so12·

· ·that is sufficient.13·

· · · · · · · · ·              The exhibit list was not meant for -- the14·

· ·timing of the exhibit list refers to the prefiled direct15·

· ·testimony, not to all potential cross-examination16·

· ·exhibits.··So I find that that was sufficient, and the17·

· ·objection is overruled.··ES-2 is admitted.18·

· · · · · · · · ·              (Exhibit ES No. ES-2 admitted)19·

· · · · · · · · ·              MR. ALLMON:··So let's go ahead and scroll20·

· ·down to the next -- let's pause here.21·

· · · ·    Q· ··(BY MR. ALLMON)··Is the riparian buffer22·

· ·vegetation a factor listed here as an evaluation on the23·

· ·habitat quality index?24·

· · · ·    A· ··Yes.··The riparian zone is included on that.25·
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· · · ·    Q· ··And the vegetation within that is included·1·

· ·here?·2·

· · · ·    A· ··Yes.·3·

· · · · · · · · ·              MR. ALLMON:··All right.··Let's look down·4·

· ·to the next page.··Well, let's look down to the page·5·

· ·where some of this factor is filled in.·6·

· · · ·    Q· ··(BY MR. ALLMON)··And now if we pause there, was·7·

· ·one of the -- you see Colorado River at Utley as one of·8·

· ·the 2024 aquatic life monitoring stations?·9·

· · · ·    A· ··Yes.10·

· · · · · · · · ·              MR. ALLMON:··Okay.··Let's scroll on down.11·

· ·And let's scroll on down.12·

· · · ·    Q· ··(BY MR. ALLMON)··Do we have an exception from13·

· ·the 2024 draft integrated report there in front of you?14·

· · · ·    A· ··I'm -- I see -- I'm having a hard time reading15·

· ·it.··Yes, those are --16·

· · · ·    Q· ··And is this for Segment 1434?17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··Is Segment 1434 shortly downstream of the19·

· ·discharge point?20·

· · · ·    A· ··No.··It's below Bastrop, I believe.21·

· · · ·    Q· ··But it's downstream of the discharge point.··Is22·

· ·that correct?23·

· · · ·    A· ··Yes, it's downstream, yeah.24·

· · · ·    Q· ··Okay.··Let's go ahead and scroll down.··And25·
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· ·it's currently designated as except -- well, once we·1·

· ·look -- and this indicates that our Colorado River at·2·

· ·Utley is designated as exceptional.··Correct?·3·

· · · ·    A· ··I'm --·4·

· · · ·    Q· ··Okay.··I know Claire is scrolling on over.·5·

· · · ·    A· ··Yes.·6·

· · · · · · · · ·              MR. ALLMON:··And let's scroll on down.·7·

· ·Now, okay, let's pause here.·8·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see where this was --·9·

· ·well, the LCRA completed the different factors --10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··-- filling in the numbers that they observed?12·

· · · ·    A· ··I see that.13·

· · · ·    Q· ··As we look down at total score, do you see that14·

· ·in red there?15·

· · · ·    A· ··Yeah.16·

· · · ·    Q· ··And what was the total score that the LCRA --17·

· · · ·    A· ··Well, it says 17 --18·

· · · ·    Q· ··Yeah.19·

· · · ·    A· ··-- equals intermediate in the upper right.··You20·

· ·know, it's kind of hard to respond to this stuff off the21·

· ·top of my head.··Thank you.22·

· · · ·    Q· ··And so this is the manner in which they23·

· ·completed the matrix to reach that score of only an24·

· ·intermediate habitat quality index.··Is that correct?25·
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· · · · · · · · ·              MR. TUCKFIELD:··Objection.··Objection, he·1·

· ·doesn't know.··He doesn't have information about that.·2·

· ·It's speculation.·3·

· · · ·    Q· ··(BY MR. ALLMON)··So the 17 that they reached is·4·

· ·corresponding to an intermediate habitat rating?·5·

· · · · · · · · ·              MR. TUCKFIELD:··Objection, speculation.·6·

· · · · · · · · ·              JUDGE SMITH:··Overruled.·7·

· · · ·    Q· ··(BY MR. ALLMON)··I guess I just asked you if --·8·

· ·well, let me move on.··I guess I've asked that question.·9·

· ·Let me go ahead.10·

· · · · · · · · ·              Are the factors here the type of factors11·

· ·one would look at in evaluating the habitat quality?12·

· · · ·    A· ··This is a standard format.13·

· · · ·    Q· ··Okay.··And these factors listed here --14·

· · · · · · · · ·              MR. ALLMON:··Perhaps, Claire, if you could15·

· ·blow it up a little bit.16·

· · · ·    Q· ··(BY MR. ALLMON)··-- are these consistent with17·

· ·what you would consider to be relevant to the18·

· ·determination of the habitat quality?19·

· · · ·    A· ··I don't know.··I don't have time to read all20·

· ·that stuff.21·

· · · ·    Q· ··Okay.··So, for instance, the riparian buffer22·

· ·vegetation, the second factor here, is that consistent23·

· ·with something you would consider relevant to evaluating24·

· ·the habitat quality?25·
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· · · ·    A· ··It's a standard format.·1·

· · · ·    Q· ··Okay.·2·

· · · ·    A· ··That's how you do it.··You fill out these·3·

· ·forms.·4·

· · · ·    Q· ··And so -- and in filling out this form, it's·5·

· ·consistent with your knowledge that the riparian buffer·6·

· ·vegetation would be a factor?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··And is it consistent that the aesthetics of the·9·

· ·reach would be a factor considered?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··And does it say that the available instream12·

· ·cover would be a factor considered?13·

· · · ·    A· ··Yes.14·

· · · ·    Q· ··Okay.··Let's go ahead and -- all right.··That's15·

· ·my questions on this particular exhibit at this time.16·

· · · · · · · · ·              Now, is it your understanding the17·

· ·downstream waters are fishable/swimmable?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··And so then does the Tier 2 review apply?20·

· · · ·    A· ··Yes.21·

· · · ·    Q· ··And under the Tier 2 review, do the roles22·

· ·specify that the baseline is the highest water quality23·

· ·sustained since November 28th of 1975?24·

· · · ·    A· ··Yeah, I think it says something like that, yes.25·
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· · · ·    Q· ··Well, let's look back to the regulations.·1·

· ·Let's look at 307.5.·2·

· · · · · · · · ·              MR. ALLMON:··Claire, if you can pull that·3·

· ·up.·4·

· · · ·    A· ··We did this before.·5·

· · · ·    Q· ··(BY MR. ALLMON)··I know that we looked at that·6·

· ·for Tier 1.··I'm looking at Tier 2.·7·

· · · ·    A· ··Okay.·8·

· · · ·    Q· ··So if we can look at 307.5(c)(2)(B), does this·9·

· ·provide under (2), general provisions for implementing10·

· ·the antidegradation policy?11·

· · · ·    A· ··Okay.12·

· · · ·    Q· ··And under (2)(B), if we look at the last13·

· ·sentence of that, does that state, The highest water14·

· ·quality sustained since November 28, 1975 (in accordance15·

· ·with EPA Standards Regulation 40 Code of Federal16·

· ·Regulations Part 131) defines baseline conditions for17·

· ·determinations of degradation?18·

· · · ·    A· ··Okay.··That's what it says.19·

· · · ·    Q· ··Okay.··Now, can we look now at another -- I20·

· ·know you make reference to the implementation procedures21·

· ·in your testimony.··Is that correct?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··If we could look now at Exhibit APP-01-3, are24·

· ·these the procedures that implement the Texas Surface25·
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· ·Water Quality Standard?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··So when you refer to the implementation·3·

· ·procedures, is this what you're referring to?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··Let's look at what's Page 63 of the·6·

· ·implementation procedures.··Does this provide that·7·

· ·baseline conditions are estimated from existing·8·

· ·conditions as indicated by the last addition of Texas·9·

· ·water quality inventory or other available information10·

· ·unless there is information indicating that degradation11·

· ·in ambient water quality has occurred in receiving water12·

· ·since November 28, 1975?··Do you see that?13·

· · · ·    A· ··Yes.14·

· · · ·    Q· ··Did you make any evaluation of whether there's15·

· ·information indicating that degradation and ambient16·

· ·water quality has occurred in the receiving water since17·

· ·November 28, 1975?18·

· · · ·    A· ··I did not review in detail water quality19·

· ·information since 1975.··I more -- I relied on the20·

· ·state's integrated report.21·

· · · ·    Q· ··I know we talked about silt earlier in your22·

· ·testimony.··I think you mentioned that over the past23·

· ·several decades, there's been additional silt added to24·

· ·the water.··Is that correct?25·
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· · · ·    A· ··I would assume so.··I haven't measured it.·1·

· · · ·    Q· ··And does that indicate that there has been a·2·

· ·degradation of water quality in the receiving water·3·

· ·since November 28, 1975?·4·

· · · ·    A· ··Well, if you consider the composition of·5·

· ·sediments water quality, then you would say yes.·6·

· · · ·    Q· ··Is this Corix discharge -- we've been talking·7·

· ·about a lot of nutrients so far, but will it also·8·

· ·discharge total dissolved solids and total suspended·9·

· ·solids?10·

· · · ·    A· ··Yes, it will.11·

· · · ·    Q· ··And would those have an impact on the silt12·

· ·levels in the receiving waters, potentially?13·

· · · ·    A· ··Considering the relative volumes of flow, no.14·

· · · ·    Q· ··Are those the types of contaminants when we15·

· ·talk about silts that are more the scientific name for16·

· ·silt?17·

· · · ·    A· ··No.··Silt is -- are small mineral particles.18·

· · · ·    Q· ··Are -- but they're particles within the water19·

· ·column.··Correct?20·

· · · ·    A· ··No.··They're on the bottom.21·

· · · ·    Q· ··Okay.··Once they settle, they're on the bottom?22·

· · · ·    A· ··They will stay suspended, but silt size23·

· ·particles settle out.24·

· · · ·    Q· ··Okay.··And, likewise, dissolved solids or25·
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· ·suspended solids are suspended particles.··Is that·1·

· ·correct?·2·

· · · ·    A· ··Well, suspended solids are suspended particles,·3·

· ·and they may or may not sediment out.·4·

· · · ·    Q· ··Okay.··And this discharge will discharge·5·

· ·suspended solids?·6·

· · · ·    A· ··Yes.·7·

· · · ·    Q· ··Okay.··And so if there is information·8·

· ·indicating degradation since November 28, 1975, what·9·

· ·information should be looked at as baseline of a Tier 210·

· ·evaluation?11·

· · · ·    A· ··Just -- I'm not sure about what you're asking12·

· ·here.13·

· · · ·    Q· ··Okay.··Here it says baseline conditions are14·

· ·estimated from existing conditions --15·

· · · ·    A· ··Uh-huh.16·

· · · ·    Q· ··-- under certain circumstances.··Correct?17·

· · · ·    A· ··Right.18·

· · · ·    Q· ··Did the Executive Director, as you understand19·

· ·their evaluation, use existing conditions as baseline?20·

· · · ·    A· ··How do they -- I think they looked at the21·

· ·integrated report and went from there.22·

· · · ·    Q· ··So -- and you say when looking at the23·

· ·integrated report -- well, did you look at what the24·

· ·proper baseline would be for this?25·
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· · · ·    A· ··Yes, I -- well, actually, I was looking at the·1·

· ·existing conditions as baseline because the existing·2·

· ·conditions are going to change by a miniscule amount.·3·

· · · ·    Q· ··And when you say "existing conditions," we·4·

· ·looked in the rules that there's a legal meaning there·5·

· ·set forth that that's -- includes the highest conditions·6·

· ·attained since 1975.··When you say "existing·7·

· ·conditions," were you looking at the conditions as they·8·

· ·actually exist in the water right now?·9·

· · · ·    A· ··Yeah.10·

· · · ·    Q· ··And so that was when you --11·

· · · ·    A· ··That's how you evaluate composite effects.12·

· · · ·    Q· ··So in your evaluation, when you say that13·

· ·there's -- did you look at whether the Tier 2 review14·

· ·water quality standard would be met?15·

· · · ·    A· ··Excuse me?16·

· · · ·    Q· ··We've looked at that -- the antidegradation17·

· ·policy involves both a Tier 1 review and a Tier 218·

· ·review.··Correct?19·

· · · ·    A· ··Correct.20·

· · · ·    Q· ··And is it your understanding that Tier 2 review21·

· ·requires a demonstration that discharge is necessary for22·

· ·important social or economic development if the waters23·

· ·will be degraded?··Is that your understanding?24·

· · · ·    A· ··I'm not sure what that means.25·
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· · · · · · · · ·              MR. ALLMON:··Claire, if we could look back·1·

· ·at 307.5.·2·

· · · ·    A· ··But it's not on the 303(d) list, so it's not·3·

· ·degraded.·4·

· · · ·    Q· ··(BY MR. ALLMON)··Okay.··Let's look at·5·

· ·307.5(b)(2).··And so (b)(2) says, No activities subject·6·

· ·to regulatory action that would cause degradation of·7·

· ·waters that exceed fishable/swimmable quality are·8·

· ·allowed unless it can be shown to the Commission's·9·

· ·satisfaction that the lowering of water quality is10·

· ·necessary for important economic or social development.11·

· ·Do you see that?12·

· · · ·    A· ··Yes, I do.13·

· · · ·    Q· ··And the degradation is defined as a lowering of14·

· ·water quality by more than a de minimis extent.··Do you15·

· ·see that?16·

· · · ·    A· ··Yes, I do.17·

· · · ·    Q· ··So did you make any determination of whether18·

· ·the water quality would be lowered by a more than de19·

· ·minimus extent in comparison to the highest water20·

· ·quality attained since November 28, 1975?21·

· · · ·    A· ··I didn't have a lawyer in my pocket, so no, I22·

· ·didn't.23·

· · · ·    Q· ··So when you opined that the water quality24·

· ·standards have been met, you didn't consider that25·
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· ·baseline of the highest water quality since 1975?·1·

· · · ·    A· ··Neither did anybody else.·2·

· · · ·    Q· ··So your understanding is neither you nor the·3·

· ·Executive Director considered that?·4·

· · · ·    A· ··That's right.·5·

· · · ·    Q· ··Did you evaluate whether there's any·6·

· ·information indicating that water quality has been·7·

· ·degraded since the highest water quality -- since 1975?·8·

· · · ·    A· ··Only on the integrated reports and on several·9·

· ·of them years back.··And there's always been a concern10·

· ·for nutrients.··In fact, there's Category 5C, it's being11·

· ·studied about who is responsible and how to remediate12·

· ·it.13·

· · · ·    Q· ··When you say "there's always been a concern,"14·

· ·has that concern actually only been listed since15·

· ·subsequent to the year 2000?16·

· · · ·    A· ··No.··Oh, 2000, yeah.17·

· · · ·    Q· ··So that concern was not present prior to, say,18·

· ·2000?19·

· · · ·    A· ··I don't think it had been studied before then.20·

· · · ·    Q· ··There's no indication that it was of concern21·

· ·prior to the year 2000?22·

· · · ·    A· ··Let me think back.··Yes, there was.··As I23·

· ·recall, before 2000, there was a controversy in Austin24·

· ·about wastewater discharges encouraging plant growth in25·
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· ·1428, and that was somehow resolved or disappeared since·1·

· ·then.··This was -- been in the '90s.·2·

· · · ·    Q· ··All right.··Let me ask you to look at what was·3·

· ·Exhibit ES-203.·4·

· · · · · · · · ·              MR. ALLMON:··If you could look for that·5·

· ·and pull that up, Claire.··That's an exhibit to·6·

· ·Dr. Ross's testimony.·7·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see that this is a·8·

· ·Segment 1428 listing history?·9·

· · · ·    A· ··Yes.10·

· · · ·    Q· ··And you --11·

· · · ·    A· ··Where is that from?12·

· · · ·    Q· ··Again, this was an exhibit -- you're familiar13·

· ·with Dr. Ross provided testimony in this matter.··Is14·

· ·that correct?15·

· · · ·    A· ··Yes, I am.··I didn't look at that, though.16·

· · · ·    Q· ··Okay.··Did you -- so are you saying -- did you17·

· ·review her testimony?18·

· · · ·    A· ··Yes, I did.19·

· · · ·    Q· ··All right.··And you understand that this is a20·

· ·history of the listing of Segment 1428.··Is that21·

· ·correct?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··And we indicate that -- or the fish community24·

· ·and nitrate, there was a listing of concern in 2002.··Is25·
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· ·that accurate?·1·

· · · ·    A· ··That's what it shows, yes.·2·

· · · ·    Q· ··But it shows no such listing prior to 2002.··Is·3·

· ·that correct?·4·

· · · ·    A· ··Right.·5·

· · · ·    Q· ··And is that consistent with your recollection?·6·

· · · ·    A· ··There is no reference to the episode that I·7·

· ·mentioned, if that's what you're asking.·8·

· · · ·    Q· ··Okay.··And what episode -- which episode did·9·

· ·you reference?10·

· · · ·    A· ··I was talking about the episode where there was11·

· ·some alarm over the amount of rooted vegetation growing12·

· ·in the Colorado River below lake -- Lady Bird Lake, and13·

· ·that was pinned on wastewater discharges from the City14·

· ·of Austin.15·

· · · ·    Q· ··And about when did that controversy occur?16·

· · · ·    A· ··It was in the '90s, I believe.17·

· · · ·    Q· ··Okay.18·

· · · ·    A· ··Maybe late '80s, early '90s, something like19·

· ·that.20·

· · · ·    Q· ··And was that related to concerns over the --21·

· ·lowering the water quality in that area?22·

· · · ·    A· ··It was concerned with nutrient enrichment23·

· ·facilitating plant growth in the river, yeah.24·

· · · ·    Q· ··And what was the cause of that nutrient25·
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· ·enrichment?·1·

· · · ·    A· ··Well, wastewater discharges.·2·

· · · ·    Q· ··Okay.·3·

· · · ·    A· ··In the millions of millions of gallons-a-day·4·

· ·range.·5·

· · · ·    Q· ··Did you consider that in any way in developing·6·

· ·your opinions?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··In what way?·9·

· · · ·    A· ··The memory of that was that these problems are10·

· ·not insolvable.··They're not irreversible.11·

· · · ·    Q· ··Okay.··And so is there any -- what actions12·

· ·would one take to solve those problems?13·

· · · ·    A· ··Nutrient controls, different tertiary14·

· ·treatment, things like that.15·

· · · ·    Q· ··Nutrient control, is that --16·

· · · ·    A· ··It's much harder to control nonpoint source17·

· ·runoff, which is a big part of what was going on in18·

· ·Austin at that time.19·

· · · ·    Q· ··So a way to mitigate nutrient impacts is to20·

· ·reduce the nutrients released by wastewater treatment21·

· ·plants.··Is that correct?22·

· · · ·    A· ··Well, control runoff from them.23·

· · · ·    Q· ··If one --24·

· · · ·    A· ··Control runoff.25·
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· · · ·    Q· ··Yeah.··If one were looking at ways to limit·1·

· ·nutrient impacts and reduce these concerns that we see,·2·

· ·is one of the strategies to limit the discharge of·3·

· ·nutrients from a wastewater treatment plant?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··And would that be a reasonable step to take as·6·

· ·we look at the Corix discharge, is limiting the nutrient·7·

· ·discharges?·8·

· · · ·    A· ··No.··I think it's irrelevant.·9·

· · · ·    Q· ··And what's your basis for thinking that10·

· ·limitations on nutrients in the Corix discharge is11·

· ·irrelevant to looking at the impacts of that upon this12·

· ·stream?13·

· · · ·    A· ··Because such a small proportion of the14·

· ·nutrients in the stream are going to come from there.15·

· · · ·    Q· ··Now, if our proper comparison is the cumulative16·

· ·impact of all discharges since 1975, and this is only17·

· ·one of those, did you examine whether that cumulative18·

· ·impact is less than de minimis?19·

· · · ·    A· ··If it's still -- if -- if it's still exhibiting20·

· ·high -- or, excuse me -- exceptional aquatic life uses,21·

· ·yeah, that's -- then it's de minimis.22·

· · · · · · · · ·              MR. ALLMON:··All right, Claire, we can go23·

· ·ahead and stop sharing.24·

· · · ·    Q· ··(BY MR. ALLMON)··So your testimony that the25·
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· ·lowering of water quality is de minimis unless that·1·

· ·water quality is actually impairing an attainable use?·2·

· · · ·    A· ··Yes.·3·

· · · ·    Q· ··What's assimilative capacity of a receiving·4·

· ·water?·5·

· · · ·    A· ··Well, it's the amount of -- well, in this case·6·

· ·nutrients is what we're talking about.··It's the ability·7·

· ·of the community to absorb the excess nutrients without·8·

· ·changing its aquatic life use.·9·

· · · ·    Q· ··And when you say changing aquatic life use,10·

· ·would that be in this case changing the water from an11·

· ·exceptional aquatic life use to a high aquatic life use?12·

· · · ·    A· ··I suppose so.13·

· · · ·    Q· ··Did you determine what the assimilative14·

· ·capacity of the Colorado River is at this point?15·

· · · ·    A· ··No.16·

· · · ·    Q· ··So did you make any evaluation of what portion17·

· ·of the assimilative capacity would be consumed by this18·

· ·discharge?19·

· · · ·    A· ··That would be kind of difficult to do.20·

· · · ·    Q· ··And so did you do that?21·

· · · ·    A· ··No.22·

· · · ·    Q· ··Did you make any determination of what the23·

· ·consumption of the assimilative capacity in comparison24·

· ·to baseline conditions since 1975 would be, what that25·
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· ·cumulative consumption would be within this area of the·1·

· ·Colorado River?·2·

· · · ·    A· ··No.·3·

· · · ·    Q· ··To your knowledge, did the Executive Director·4·

· ·make any determination of that?·5·

· · · ·    A· ··No.·6·

· · · ·    Q· ··Did you make any determination whether there·7·

· ·was information indicating degradation in the receiving·8·

· ·waters since November 28, 1975?·9·

· · · ·    A· ··No.10·

· · · ·    Q· ··All right.··Now, I want to look at a prior --11·

· ·we talked about the LCRA 2024 observations.··Did you12·

· ·make any evaluation of whether that indicated a lowering13·

· ·of water quality in the area?14·

· · · ·    A· ··How would I do that?15·

· · · ·    Q· ··Well, I just am asking.··You know, as we look16·

· ·at whether there's information indicating a lower --17·

· ·lowering of water quality, did you consider that 202418·

· ·sampling by the LCRA to make a determination whether19·

· ·there was information indicating a lowering of water20·

· ·quality in the receiving waters?21·

· · · ·    A· ··No.··Let me put it --22·

· · · ·    Q· ··All right.··I'd like to look at some other work23·

· ·by the LCRA.··Look with me to Exhibit -- this will be24·

· ·marked as Exhibit ES-3.··Does this indicate to be a 202325·
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· ·Basin Summary Report?·1·

· · · ·    A· ··Yes.·2·

· · · · · · · · ·              MR. ALLMON:··And perhaps, Claire, if you·3·

· ·could -- I think does this indicate by the LCRA on the·4·

· ·cover?··Well -- now, if we could look to 3.3.7 of·5·

· ·this -- and this is an excerpt from the larger document.·6·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see here a depiction of·7·

· ·the Austin Basin?·8·

· · · ·    A· ··Yes, I think so.··Yeah.·9·

· · · ·    Q· ··And does this show the surface water quality10·

· ·monitoring stations?11·

· · · ·    A· ··Yes.12·

· · · · · · · · ·              MR. ALLMON:··And if we could kind of look13·

· ·into the Bastrop County area.14·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see the portion of the15·

· ·Colorado River in Bastrop County here?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··And would you be able to describe the location18·

· ·of the discharge relative to that depiction of the19·

· ·Colorado River within Bastrop County?20·

· · · ·    A· ··I believe that it's -- that's kind of hard to21·

· ·read here.··Whoa, it moved again.··There we go.22·

· ·Colorado.··It's above Station 12466, which is23·

· ·Webberville, and I believe that it's below 12434.24·

· · · ·    Q· ··Well, now, but it's --25·

111

· · · · · · · · ·              (Simultaneous discussion)·1·

· · · ·    A· ··-- one minute between 12469, which is on the·2·

· ·main stem of the Colorado.·3·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see the "P" in Bastrop,·4·

· ·within Bastrop County?·5·

· · · ·    A· ··I see that.·6·

· · · ·    Q· ··Is the discharge, in fact, slightly below that·7·

· ·P there, kind of near that bend in the Colorado River?·8·

· · · ·    A· ··No, I don't think so.··I think it's upstream of·9·

· ·that.10·

· · · · · · · · ·              MR. ALLMON:··Okay.··Perhaps let's look at11·

· ·the administrative record here, so Tab D to the12·

· ·administrative record.··I just want to make sure that13·

· ·we're clear on where we're talking about.14·

· · · · · · · · ·              Is this -- so this -- if we could scroll15·

· ·on down and see if we can find the USGS map -- or one of16·

· ·the maps of the discharge route.··And I think we were17·

· ·looking at Tab D, Claire, so the application.18·

· · · · · · · · ·              MS. HAMERLINCK:··Okay.··Just one second.19·

· ·Sorry.20·

· · · · · · · · ·              MR. ALLMON:··Your Honor, I know when I21·

· ·jump around a little bit, I'm asking a lot of22·

· ·Ms. Hamerlinck.23·

· · · · · · · · ·              Okay.··Let's pause there.24·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see that we're on APP25·
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· ·000025?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··And do you see where the facility site is·3·

· ·identified in kind of purple?·4·

· · · ·    A· ··Yeah.·5·

· · · ·    Q· ··And do you see the discharge point?·6·

· · · ·    A· ··Yes.·7·

· · · ·    Q· ··And the distance one mile downstream, and·8·

· ·that's where it reaches the Colorado River?·9·

· · · ·    A· ··Okay, yeah.10·

· · · ·    Q· ··Is that Wilbarger's Bend there?11·

· · · ·    A· ··I don't know the name of it.12·

· · · · · · · · ·              MR. ALLMON:··Okay.··Claire, if we could13·

· ·look at PDF Page 42.14·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see here again from the15·

· ·application a depiction of the facility and the16·

· ·discharge route?17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··And is that labeled as the USGS map?19·

· · · ·    A· ··That's what it says.20·

· · · ·    Q· ··And is that Wilbarger Bend that this is21·

· ·labeled?22·

· · · ·    A· ··It says Wilbarger something.··Wilbarger Bend.23·

· ·There you go.··Yeah.24·

· · · · · · · · ·              MR. ALLMON:··Now, if we could look back to25·
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· ·Protestant's Exhibit 3, the one we were just looking at.·1·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see beneath the P in·2·

· ·Bastrop a bend in the river?·3·

· · · ·    A· ··Yeah.·4·

· · · ·    Q· ··And does that resemble what we've just been·5·

· ·looking at?·6·

· · · ·    A· ··You mean the one that's just upstream of the·7·

· ·Travis/Bastrop County line?·8·

· · · ·    Q· ··The one downstream, beneath the P.·9·

· · · ·    A· ··No.··No.··I don't think so.10·

· · · ·    Q· ··Okay.··So what level of attention did you pay11·

· ·to the particular location of the discharge point in12·

· ·this case?13·

· · · ·    A· ··I visited it, and it was in -- discharged into14·

· ·Segment 1428.15·

· · · · · · · · ·              MR. ALLMON:··Okay.··Claire, if we could16·

· ·look at Page 148 of -- Page 148 of attachment -- of17·

· ·administrative record Tab D.18·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see here another map of19·

· ·the location of the McKinney Roughs Nature Park?20·

· · · ·    A· ··Yes.21·

· · · ·    Q· ··Is it your understanding that's the park within22·

· ·which the discharge is located?23·

· · · ·    A· ··Yes.24·

· · · ·    Q· ··And is this in Bastrop County?25·
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· · · ·    A· ··Yes, that's what it says.·1·

· · · ·    Q· ··Okay.··And if you were to compare that to the·2·

· ·figure we were looking at in this exhibit --·3·

· · · ·    A· ··I guess we will have to go with your·4·

· ·interpretation.·5·

· · · ·    Q· ··Okay.··Let's -- is that consistent with this·6·

· ·depiction as to the particular configuration of the·7·

· ·river?·8·

· · · ·    A· ··Yes.··And it is definitely a little farther·9·

· ·downstream than where I thought it was.10·

· · · · · · · · ·              MR. ALLMON:··Okay.··So if we could go back11·

· ·to that exhibit, Claire.12·

· · · ·    Q· ··(BY MR. ALLMON)··And so if we look and consider13·

· ·that to be -- the discharge to be slightly below with14·

· ·the "P" in Bastrop, is that downstream of what's marked15·

· ·as Station 12466?16·

· · · ·    A· ··Yes, it is.17·

· · · ·    Q· ··Okay.18·

· · · · · · · · ·              MR. ALLMON:··And now if we could look at19·

· ·internal Page 149 of Exhibit ES-3.20·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see here a figure in21·

· ·the lower right-hand corner --22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··-- that shows Station ID 12466?24·

· · · ·    A· ··Yes.25·
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· · · ·    Q· ··And as we look down beneath that -- well, does·1·

· ·this show sampling for Chlorophyll-a at that station?·2·

· · · ·    A· ··Yes.·3·

· · · ·    Q· ··And does that have a best -- a blue line that's·4·

· ·shown as the -- a fit to that data?·5·

· · · ·    A· ··That's a linear fit to that data, yes.·6·

· · · ·    Q· ··And does that show an increase in concentration·7·

· ·of Chlorophyll-a?·8·

· · · ·    A· ··Well, it sort of does.··If you look at the·9·

· ·graph, though, in the vicinity of 2015, it looks like10·

· ·something changed, whether it's the sampling or11·

· ·analytical method or something in the landscape.··But12·

· ·the concentrations of Chlorophyll all of a sudden get13·

· ·very erratic and spread out all over the graph.14·

· ·Something's happened there.15·

· · · ·    Q· ··And that something is causing you to have an16·

· ·increasing number of measurements that are higher than17·

· ·the numbers prior to that 2015 period.··Is that --18·

· · · ·    A· ··Yeah, there are a number that are equivalent or19·

· ·lower, too, if you look at the bottom part of that20·

· ·graph.21·

· · · ·    Q· ··Now, did LCRA --22·

· · · ·    A· ··Dots are bouncing all over the place, and I'm23·

· ·not sure why.24·

· · · ·    Q· ··Does the data generally reflect an increasing25·
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· ·number of readings above, say, the 10 micrograms per·1·

· ·liter level?·2·

· · · ·    A· ··Okay.··Yes.··Yes.··It does show an increase·3·

· ·over time to a certain extent, although there was a peak·4·

· ·in, it looks like, 2017.·5·

· · · ·    Q· ··Okay.·6·

· · · ·    A· ··Extremely high values that don't appear·7·

· ·subsequently.·8·

· · · ·    Q· ··If our concern is all data since 1975, does·9·

· ·this tend to show an increasing trend at least since10·

· ·2012 in Chlorophyll-a concentrations?11·

· · · ·    A· ··Yes, it does.12·

· · · ·    Q· ··Now, what's Chlorophyll-a?13·

· · · ·    A· ··Chlorophyll-a is a plant pigment that is key to14·

· ·oxygen-producing photosynthesis.15·

· · · ·    Q· ··And is Chlorophyll-a a parameter that's used to16·

· ·evaluate the nutrient presence or nutrient impact in a17·

· ·water body?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··In what way?20·

· · · ·    A· ··Among other things.21·

· · · ·    Q· ··How does, say, the TCEQ or others use22·

· ·Chlorophyll-a in evaluating nutrients present within a23·

· ·water body?24·

· · · ·    A· ··Evaluate the impact of the nutrients.25·
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· · · ·    Q· ··Okay.·1·

· · · ·    A· ··The theoretical impact of the nutrients.·2·

· · · ·    Q· ··And did you look at any of the historical data·3·

· ·at Station 12466 for nutrients?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··Is this increasing trends consistent with the·6·

· ·data you examined?·7·

· · · ·    A· ··Yeah.·8·

· · · ·    Q· ··Did you consider this data in determining·9·

· ·whether the impact of the discharge would be greater10·

· ·than de minimis for purposes of a Tier 2 review?11·

· · · ·    A· ··For purpose of a Tier 2 review, I don't think12·

· ·that nutrients alone are going to get something on the13·

· ·303(d) list unless they're extremely high.14·

· · · ·    Q· ··So did you only look at the 303(d) list in15·

· ·determining whether there was a degradation of water16·

· ·quality?17·

· · · ·    A· ··No.··I looked at the whole set that you get in18·

· ·the integrated report, particularly the assessment by19·

· ·basin.20·

· · · ·    Q· ··Can Chlorophyll-a indicate the lowering of21·

· ·water quality?22·

· · · ·    A· ··Chlorophyll-a indicates that there is more23·

· ·plant growth at that location, and that's a function of24·

· ·growth rate, which is stimulated by nutrients and the25·
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· ·rate at which it's removed.··That's why there's so much·1·

· ·concern about discharges into lakes and reservoirs,·2·

· ·because it sits there and gives the algae plant an·3·

· ·opportunity to grow.·4·

· · · ·    Q· ··And so does an increase in Chlorophyll-a·5·

· ·indicate a lowering of water quality?·6·

· · · ·    A· ··It indicates a more abundant community.··That·7·

· ·might result in more fish, for example.·8·

· · · ·    Q· ··Would it result in different fish --·9·

· · · ·    A· ··There's plenty more to eat.10·

· · · ·    Q· ··Now, if we could look further down in this11·

· ·figure.··If we look at some of the other data gathered12·

· ·in the Colorado River, does this show an increase for13·

· ·ammonia?14·

· · · ·    A· ··Yes, it does.15·

· · · ·    Q· ··And does this show an increase in several16·

· ·stations for -- at two stations for ammonia?17·

· · · ·    A· ··Let's see.··Those seem to be two different18·

· ·stations.··It's kind of small, but yeah.··Interesting.19·

· · · · · · · · ·              MR. ALLMON:··If you could look with me20·

· ·back to that -- the IPs, Exhibit Applicant 01-3, and if21·

· ·we could look at Page 62 of that.··And let's -- starting22·

· ·on Page 61.23·

· · · ·    Q· ··(BY MR. ALLMON)··Under Applicability, do we24·

· ·have for Tier 2 reviews, Parameters of concern for25·
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· ·individual water bodies may include, and then does it·1·

· ·have a list?·2·

· · · ·    A· ··Okay.·3·

· · · ·    Q· ··And is nutrients -- well, we look to the top of·4·

· ·Page 62.··Are nutrients included there?·5·

· · · ·    A· ··Yes, they are.··There's a whole laundry list of·6·

· ·things there.·7·

· · · ·    Q· ··And is suspended solids included there?·8·

· · · ·    A· ··Yes, it is.·9·

· · · ·    Q· ··And turbidity?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··Would the siltation we've been talking about12·

· ·fall within the category of suspended solids or13·

· ·turbidity?14·

· · · ·    A· ··It could at times, when current velocities are15·

· ·high enough to suspend sediments.··But that doesn't have16·

· ·anything to do with wastewater discharge.17·

· · · ·    Q· ··I think we discussed you're going to have18·

· ·suspended solids discharged through this wastewater19·

· ·discharge.··Is that correct?20·

· · · ·    A· ··Thimble-full in a bathtub.21·

· · · ·    Q· ··Huh?22·

· · · ·    A· ··A thimble-full in a bathtub, as Dr. Ross said.23·

· · · ·    Q· ··But --24·

· · · · · · · · ·              MR. ALLMON:··Your Honor, I'm going to25·
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· ·object as nonresponsive.·1·

· · · · · · · · ·              JUDGE SMITH:··Sustained.·2·

· · · ·    Q· ··(BY MR. ALLMON)··So are there going to be·3·

· ·suspended solids discharged within this discharge?·4·

· · · ·    A· ··Yes, there will be.·5·

· · · ·    Q· ··Would the change in suspended solids that has·6·

· ·occurred within the Colorado River be something to·7·

· ·consider in determining whether water quality has been·8·

· ·lowered?·9·

· · · ·    A· ··Apparently, it hasn't been.10·

· · · ·    Q· ··Okay.··Now, is chloride listed here, under this11·

· ·list of parameters of concern?12·

· · · ·    A· ··I'm sorry.··You're -- the sound went off for a13·

· ·while, and I didn't get that.14·

· · · ·    Q· ··Is chloride a parameter listed here?15·

· · · ·    A· ··Yes, it is.16·

· · · ·    Q· ··Will this discharge discharge chlorides?17·

· · · ·    A· ··Yes, it will.18·

· · · ·    Q· ··And is sulfate a parameter listed here?19·

· · · ·    A· ··Yes, it is.20·

· · · ·    Q· ··Will this discharge discharge sulfates?21·

· · · ·    A· ··Yes.22·

· · · ·    Q· ··Did you look at what the current levels are of23·

· ·chloride and sulfates within the Colorado River in this24·

· ·area?25·
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· · · ·    A· ··I believe I glanced at them, but I didn't·1·

· ·put -- pay that much attention to it.·2·

· · · ·    Q· ··Did you examine whether there is an increasing·3·

· ·trend already for sulfate and chloride in the Colorado·4·

· ·River?·5·

· · · ·    A· ··I didn't look at that.·6·

· · · ·    Q· ··So did you make any determination of whether·7·

· ·the water quality in the Colorado River has been lowered·8·

· ·by more than a de minimis amount for chloride or·9·

· ·sulfates?10·

· · · ·    A· ··How much is de minimis?11·

· · · ·    Q· ··And let me ask you:··How much is de minimis for12·

· ·those two parameters?13·

· · · ·    A· ··I couldn't answer that question.14·

· · · ·    Q· ··So did you make any determination for those two15·

· ·parameters as whether they've been lowered by more than16·

· ·a -- they would be lowered by more than a de minimis17·

· ·extent in comparison to the baseline?18·

· · · ·    A· ··In comparison to the flow of the Colorado19·

· ·River, they wouldn't be significant.20·

· · · ·    Q· ··Well, but I'm asking cumulatively, in21·

· ·comparison to the highest water quality attained since22·

· ·1975 for sulfate and chloride, did you make any23·

· ·determination of whether the water quality after the24·

· ·discharge would be more than a de minimis lowering?25·
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· · · ·    A· ··No.·1·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Allmon, do you·2·

· ·have more than just a few minutes left of questioning of·3·

· ·Mr. Price?·4·

· · · · · · · · ·              MR. ALLMON:··Yes, I'm -- I do have more·5·

· ·than a few minutes.·6·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Then why don't we go·7·

· ·ahead and take our lunch break right now.··We will come·8·

· ·back at 1:02, and we are off the record.·9·

· · · · · · · · ·              (Recess:··12:02 p.m. to 1:02 p.m.)10·

· ·11·

· ·12·

· ·13·

· ·14·

· ·15·

· ·16·

· ·17·

· ·18·

· ·19·

· ·20·

· ·21·

· ·22·

· ·23·

· ·24·

· ·25·
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· · · · · · · · · · · ·                    AFTERNOON SESSION·1·

· · · · · · · · · ·                MONDAY, JANUARY 27, 2025·2·

· · · · · · · · · · · · ··                       (1:02 p.m.)·3·

· · · · · · · · ·              JUDGE SMITH:··We were with the·4·

· ·cross-examination -- continuing the cross-examination of·5·

· ·Mr. Price, and we will go back on the record.·6·

· · · · · · · · ·              All right.··Mr. Allmon?·7·

· · · ··     PRESENTATION ON BEHALF OF APPLICANT (CONTINUED)·8·

· · · · · · · · · · · · ··                       PAUL PRICE,·9·

· ·having been previously duly sworn, testified as follows:10·

· · · · · · · · ··               CROSS-EXAMINATION (CONT'D)11·

· ·BY MR. ALLMON::12·

· · · ·    Q· ··Yes.··Okay.··Good afternoon, Mr. Price.13·

· · · ·    A· ··Good afternoon.14·

· · · ·    Q· ··I know we have been talking some about a15·

· ·station at Utley and some other locations, and I want to16·

· ·quickly try and orient ourselves to where the things are17·

· ·we're talking about.18·

· · · · · · · · ·              MR. ALLMON:··So, Your Honor, I'm going to19·

· ·share my screen.20·

· · · · · · · · ·              JUDGE SMITH:··That's fine.21·

· · · · · · · · ·              (Pause in proceedings)22·

· · · · · · · · ·              MR. ALLMON:··I'll try and do it myself23·

· ·here real quick.24·

· · · ·    Q· ··(BY MR. ALLMON)··Okay.··Do you have before you25·
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· ·a Google map now of the area?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··And if we look in, do you see McKinney Roughs·3·

· ·Nature Park?·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··And so the discharge is within McKinney Roughs·6·

· ·Nature Park.··Correct?·7·

· · · ·    A· ··Correct.·8·

· · · ·    Q· ··And do you see just up near FM 969 where Utley·9·

· ·is labeled?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··So it's labeled -- it's indicated it's shortly12·

· ·upstream of McKinney Roughs Nature Park.··Correct?13·

· · · ·    A· ··Correct.14·

· · · ·    Q· ··And then we might be talking here in a minute15·

· ·about Webberville.··Do you see Webberville?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··And that's located a bit further upstream.18·

· · · ·    A· ··That's upstream, yes.19·

· · · ·    Q· ··Upstream.··Correct.20·

· · · · · · · · ·              Okay.··Just wanted to provide some21·

· ·orientation there real quick.··We have been talking a22·

· ·lot about Utley.··I want to make sure folks at least23·

· ·have some idea where it's at.24·

· · · · · · · · ·              I want to look back -- we were looking at25·
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· ·Exhibit ES-3.··That's the 2023 LCRA report.·1·

· · · · · · · · ·              MR. ALLMON:··Claire, if we could bring·2·

· ·that up.·3·

· · · · · · · · ·              (Pause in proceedings)·4·

· · · · · · · · ·              MR. ALLMON:··And, your Honor, first·5·

· ·I'll -- I have not yet offered this.··I would offer this·6·

· ·at this time.··And I will note this is among the·7·

· ·material produced by the Executive Director in this·8·

· ·case.··The ED does not Bates stamp their material, but·9·

· ·this was included within the production of the Executive10·

· ·Director, and we would offer these excerpts from the11·

· ·2023 Basin Summary Report into the record.12·

· · · · · · · · ·              (Exhibit ES No. ES-3 offered)13·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Any objection?14·

· · · · · · · · ·              (No response)15·

· · · · · · · · ·              MR. ALLMON:··I do not hear any objections,16·

· ·so Exhibit ES-3 is admitted.17·

· · · · · · · · ·              (Exhibit ES No. ES-3 admitted)18·

· · · ·    Q· ··(BY MR. ALLMON)··And let's look again at19·

· ·internally paginated Page 149 of this.··And this is,20·

· ·again, our draft of the Chlorophyll-a concentrations.21·

· ·Do you see that, Mr. Price?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··And do you see that on the left-hand Y axis24·

· ·we've got -- these are concentrations in micrograms per25·
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· ·liter?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··Do you see the 20 line here (indicating)?·3·

· · · ·    A· ··Yes.·4·

· · · ·    Q· ··And I guess -- and we are starting down at a·5·

· ·lower number, and as the best fit line, at least as LCRA·6·

· ·characterized it.··You're moving closer to that 20.··Is·7·

· ·that correct?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··Does 20 micrograms per liter have any10·

· ·significance as you look at Chlorophyll-a11·

· ·concentrations?12·

· · · ·    A· ··No.13·

· · · ·    Q· ··All right.··I'd like to look in the attachments14·

· ·to your testimony, Exhibit APP-01-08.15·

· · · ·    A· ··Okay.16·

· · · ·    Q· ··Do you have that before you now?17·

· · · ·    A· ··No, I don't.··I don't have the -- all the18·

· ·exhibits in front of me.19·

· · · ·    Q· ··Well, is that being shared on the screen in20·

· ·front of you?21·

· · · ·    A· ··Yes, it is.22·

· · · ·    Q· ··Okay.··And I'd like to look at Page 18 of this23·

· ·document.24·

· · · ·    A· ··Okay.25·
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· · · ·    Q· ··Well, first, let's look at the very top so we·1·

· ·can orient ourselves again as to what this document is.·2·

· · · · · · · · ·              Is this a USGS Report on Nutrient and·3·

· ·Biological Conditions --·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··-- of Selected Small Streams?·6·

· · · ·    A· ··Uh-huh.··Yes, it is.·7·

· · · ·    Q· ··Okay.··Now let's look at Page 18.··And maybe we·8·

· ·can make it a bit larger here.··And I'm looking at the·9·

· ·top.··Does this identify the oligotrophic-mesotrophic10·

· ·boundary?11·

· · · ·    A· ··It identifies a boundary found in EPA12·

· ·publication.13·

· · · ·    Q· ··Yeah.··And for the mean benthic Chlorophyll-a,14·

· ·is that 20 milligrams per cubic meter?15·

· · · ·    A· ··Yes, which is the same as micrograms per16·

· ·liter.17·

· · · ·    Q· ··Okay.··Yes.··And is that boundary 20 micrograms18·

· ·per liter?19·

· · · ·    A· ··That's what it says there, yeah.20·

· · · ·    Q· ··So as we look at data approaching that 2021·

· ·micrograms per liter number, that's approaching the22·

· ·boundary between the oligotrophic-mesotrophic23·

· ·states?24·

· · · ·    A· ··Okay.25·
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· · · ·    Q· ··You would agree --·1·

· · · ·    A· ··Is there a question?·2·

· · · ·    Q· ··-- with that?·3·

· · · · · · · · ·              I guess you would agree that as one·4·

· ·approaches that 20 micrograms per liter number, one is·5·

· ·approaching the boundary between oligotrophic and·6·

· ·mesotrophic?·7·

· · · ·    A· ··That's one opinion.··More importantly was the·8·

· ·14 milligrams per -- micrograms per liter screening·9·

· ·criteria that's shown on that draft.··The line goes10·

· ·across the top.11·

· · · ·    Q· ··Well, I guess the -- there's been some12·

· ·discussion of the shift between different trophic13·

· ·states.··And as we look at that, our 20 micrograms per14·

· ·liter is approximately where everyone would find that15·

· ·shift.··Do you agree with that?16·

· · · ·    A· ··Not necessarily.17·

· · · ·    Q· ··Would you agree that's what EPA references18·

· ·indicate?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··And do you have any reason to disagree with21·

· ·that characterization?22·

· · · ·    A· ··I do.23·

· · · ·    Q· ··What is that?24·

· · · ·    A· ··Oligotrophic, mesotrophic, and eutrophic25·
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· ·categories were constructed based on sampling of lakes·1·

· ·in primarily Wisconsin, but all over the upper Midwest.·2·

· ·These are typically cold, low-nutrient waters suitable·3·

· ·for the growth of salmonids, that is, bass -- not·4·

· ·bass -- trout, and applied to warmer, southern regions,·5·

· ·I don't think they quite hold.··Most of the water in·6·

· ·Texas, whether it's got a wastewater discharge on it or·7·

· ·not could be characterized as mesotrophic by their·8·

· ·criteria.·9·

· · · ·    Q· ··Now, do you have --10·

· · · ·    A· ··That's my opinion.11·

· · · ·    Q· ··And that's your opinion.··Has that been adopted12·

· ·in any kind of EPA guidance or TCEQ guidance?13·

· · · ·    A· ··No.··As far as I know, it has not.14·

· · · ·    Q· ··Okay.··And so if we were to assume that 2015·

· ·micrograms per liter was the boundary, we are16·

· ·approaching that as we are in this situation.17·

· · · ·    A· ··Okay.18·

· · · ·    Q· ··Is that true?19·

· · · ·    A· ··If you say so.20·

· · · ·    Q· ··Well, is that what the figures reflect?21·

· · · ·    A· ··Yes.··It's upwardly trending and may eventually22·

· ·reach 20, if that's what you mean.23·

· · · ·    Q· ··Okay.··So it may eventually reach the point24·

· ·where EPA is designated as the boundary between25·
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· ·oligotrophic and mesotrophic.·1·

· · · ·    A· ··Okay.·2·

· · · ·    Q· ··Is that true?·3·

· · · ·    A· ··I suppose so.·4·

· · · ·    Q· ··Okay.··Now, if we could look to your testimony·5·

· ·at Page 19, starting at Line 12.·6·

· · · ·    A· ··Okay.·7·

· · · ·    Q· ··Do you see there where you indicate that·8·

· ·nitrate and total phosphorus have exceeded screening·9·

· ·levels in 34 of 37 and 21 of 38 samples respectively,10·

· ·other parameters can be indicators of nutrient11·

· ·enrichment, such as DO and Chlorophyll-a, are of no12·

· ·concern in the Texas Integrated Report, Water Body13·

· ·Assessment by Basin?14·

· · · ·    A· ··Yes.15·

· · · ·    Q· ··Do you still feel like Chlorophyll-a at this16·

· ·particular area is of no concern?17·

· · · ·    A· ··In the Texas Integrated Report, it's not.18·

· · · ·    Q· ··Based on the data that LCRA has gathered, would19·

· ·you -- do you -- are you of the opinion that20·

· ·Chlorophyll-a is of no concern at this location?21·

· · · ·    A· ··It hasn't passed the 14 microgram per liter22·

· ·screening criterion.23·

· · · ·    Q· ··Did you yourself look at any -- make any24·

· ·investigation of prior data for water quality gathered25·
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· ·in the vicinity of this discharge?·1·

· · · ·    A· ··In the vicinity of this discharge?··No.·2·

· · · ·    Q· ··And so did you make any effort to look for what·3·

· ·data LCRA had gathered in the vicinity of this·4·

· ·discharge?·5·

· · · ·    A· ··The surface water quality monitoring data that·6·

· ·TCEQ has was collected partially by LCRA using their·7·

· ·criteria -- using their procedures.·8·

· · · ·    Q· ··And do you have any reason to question the·9·

· ·validity of the data that LCRA has gathered we've been10·

· ·discussing?11·

· · · ·    A· ··No.12·

· · · ·    Q· ··Excuse me?13·

· · · ·    A· ··No, I don't.14·

· · · ·    Q· ··Okay.··Now, the -- let's look back at the USGS15·

· ·report we were just looking at, the 01-09.16·

· · · · · · · · ·              Now, does this, as we look at the top,17·

· ·indicate biological conditions of selected small streams18·

· ·in the Edwards Plateau?19·

· · · ·    A· ··Uh-huh.20·

· · · ·    Q· ··So was this specifically a report examining21·

· ·rivers?22·

· · · ·    A· ··No.··They are not called rivers.··They are23·

· ·streams.24·

· · · ·    Q· ··Streams.··So this report was looking at25·
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· ·streams?·1·

· · · ·    A· ··(Witness nods head).·2·

· · · · · · · · ·              JUDGE SMITH:··Answer audibly as opposed to·3·

· ·just nodding your head, please.·4·

· · · ·    A· ··Yes.·5·

· · · ·    Q· ··(BY MR. ALLMON)··And it -- okay.··I guess the·6·

· ·document speaks for itself, so I'll move on.·7·

· · · · · · · · ·              And then Table 2, you'll notice this·8·

· ·reads, "US Environmental Protection Agency recommended·9·

· ·boundaries for trophic classification of streams."10·

· · · · · · · · ·              Now, is that different than what you said11·

· ·that these were developed for lakes?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··And so --14·

· · · ·    A· ··This was discussed -- was -- the concept was15·

· ·employed for lakes.··Originally in Wisconsin the16·

· ·nomenclature was extended to streams because it's a17·

· ·convenient way of talking about it.18·

· · · ·    Q· ··But the United States Geological Survey has19·

· ·found this adequate to characterize streams.··Is that20·

· ·accurate?21·

· · · ·    A· ··Is that what it says in this report?22·

· · · ·    Q· ··Well, it says, "Recommended boundaries for23·

· ·trophic classification of streams."24·

· · · ·    A· ··Okay.··So that's Table 2.··What about it?25·
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· · · ·    Q· ··Well -- and you would agree EPA has found those·1·

· ·boundaries sufficient for characterization of streams?·2·

· · · ·    A· ··Okay.·3·

· · · ·    Q· ··It -- EPA has done that.··Is that correct?·4·

· · · ·    A· ··I suppose so if they printed it in a document.·5·

· · · ·    Q· ··Okay.··Now let's look at -- to Exhibit ES-303.·6·

· · · ·    A· ··Could we look at the conclusions of the Mabe·7·

· ·Report?·8·

· · · ·    Q· ··Well, if you need to -- if there's something to·9·

· ·clarify, your counsel will have you on redirect.··So I'd10·

· ·like to look at Exhibit ES-303 at this point.11·

· · · ·    A· ··Okay.12·

· · · ·    Q· ··And I'd like to look at PDF Page 10.··Now, do13·

· ·you see a table which shows nitrate measurements at the14·

· ·Webberville station here?15·

· · · ·    A· ··Yes.··Yes, I do.16·

· · · ·    Q· ··And when we look at data source TCEQ surface17·

· ·water quality monitoring database, do you see that?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··And if we look at 1428-Station 12466 on start20·

· ·date in 1989 and ending in 1994, what is the exceedance21·

· ·rate there?··Is that 31.8?22·

· · · ·    A· ··Excuse me?23·

· · · ·    Q· ··The very last row with -- yeah, the last row24·

· ·with numbers in it.25·
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· · · ·    A· ··Okay.··Yes, it says 85.4 at one point.·1·

· · · ·    Q· ··Well, I guess I'm looking for dates.··We will·2·

· ·get to that, yes.·3·

· · · · · · · · ·              When we look at the last row -- last row·4·

· ·for data from 1989 to 1994, does that indicate an·5·

· ·exceedance rate of 31.8?·6·

· · · ·    A· ··Yes, it does.·7·

· · · ·    Q· ··And then as we move up, that last line as we·8·

· ·look at dates from December of 2015 to November of 2022,·9·

· ·is that a 85 percent exceedance rate?10·

· · · ·    A· ··That's what it says, yes.11·

· · · ·    Q· ··So does that reflect a much greater exceedance12·

· ·rate in that period from 2015 to 2022 than was observed13·

· ·in 1989 to 1994?14·

· · · ·    A· ··Yes, it does.15·

· · · ·    Q· ··Does that indicate a lowering of water quality?16·

· · · ·    A· ··There is a concern for it in the17·

· ·implementation -- I mean, in the integrated report,18·

· ·yes.19·

· · · ·    Q· ··And I guess --20·

· · · · · · · · ·              MR. ALLMON:··Your Honor, I'm going to21·

· ·object as nonresponsive.22·

· · · · · · · · ·              JUDGE SMITH:··Mr. Price, you need to23·

· ·answer the question as it is asked.24·

· · · ·    A· ··I'm sorry?25·
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· · · · · · · · ·              JUDGE SMITH:··So, Mr. Allmon, will you ask·1·

· ·your question again?·2·

· · · · · · · · ·              And then, Mr. Price, you need to answer·3·

· ·the specific question.·4·

· · · · · · · · ·              MR. ALLMON:··Yeah.·5·

· · · ·    Q· ··(BY MR. ALLMON)··And so again, Mr. Price, as we·6·

· ·look at that exceedance rate of 31.8 for the period of·7·

· ·1989 to 1994 and compare that to an exceedance rate of·8·

· ·85.4 percent for the period of 2015 to 2022, does that·9·

· ·indicate a lowering of water quality?10·

· · · ·    A· ··It indicates that there was more nitrate in the11·

· ·water then than there was in the earlier period, yes.12·

· · · ·    Q· ··And would that be a lowering of water quality?13·

· · · ·    A· ··Well, if you want to define it that way, yes.14·

· · · ·    Q· ··Well, I think that as we look at --15·

· · · · · · · · ·              (Simultaneous speaking)16·

· · · ·    A· ··You can't discharge something into a stream17·

· ·without changing the water chemistry somewhat.18·

· · · ·    Q· ··(BY MR. ALLMON)··And --19·

· · · ·    A· ··You just can't do it.20·

· · · ·    Q· ··And so I guess are you attributing that change21·

· ·in water quality to discharges occurring during that22·

· ·period?23·

· · · ·    A· ··I'm attributing it to a combination of24·

· ·discharges and nonpoint source runoff.25·
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· · · ·    Q· ··Okay.··And you would agree that nitrate is a·1·

· ·contaminant, would you not?·2·

· · · ·    A· ··No, it's a nutrient.··Contaminants are like·3·

· ·poison.·4·

· · · ·    Q· ··Okay.··Is a pollutant.··Is nitrate a pollutant?·5·

· · · ·    A· ··It's a nutrient.··It's fertilizer.·6·

· · · ·    Q· ··And I think we have been talking quite a bit·7·

· ·here today about nutrient impacts, and the integrated·8·

· ·report evaluates whether the water is impaired for·9·

· ·nutrients.··Correct?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··And the TCEQ rules have a water quality12·

· ·criteria related to nutrients.··Is that correct?13·

· · · ·    A· ··Yes.14·

· · · ·    Q· ··And so as one sees an increase in concentration15·

· ·of nutrients, is that a lowering of water quality?16·

· · · ·    A· ··They don't seem to think so.17·

· · · ·    Q· ··And what is your -- when you say "they," who18·

· ·are you talking about?19·

· · · ·    A· ··The TCEQ.20·

· · · ·    Q· ··So you --21·

· · · ·    A· ··The people who put together the integrated22·

· ·report, they acknowledge that there's a concern.··It23·

· ·says in the implementation that if the exceedances of24·

· ·the screening criteria are over 20 percent, you may25·
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· ·consider doing something about it.·1·

· · · ·    Q· ··And here --·2·

· · · ·    A· ··In fact, the -- the -- I believe that stuff is·3·

· ·rated a 5C.··That is to say it's being investigated.·4·

· · · ·    Q· ··And is a 5C water a water that is impaired?·5·

· · · ·    A· ··No.·6·

· · · ·    Q· ··Okay.·7·

· · · ·    A· ··There's concern for it.·8·

· · · ·    Q· ··Okay.··And when you say 5C, are you talking·9·

· ·about that's the rating when one does the --10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··-- integrated report?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··Okay.14·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And I'm going to ask,15·

· ·I need you two to not to talk over each other, please.16·

· · · · · · · · ·              MR. ALLMON:··Yeah.··My apologies, Your17·

· ·Honor.18·

· · · ·    Q· ··(BY MR. ALLMON)··Now, if we could look at19·

· ·ES-203.··And I think we've looked at this some before.20·

· ·Again -- so from 1992 through 2000, there was no concern21·

· ·for nitrate, according to this listing in history.22·

· · · ·    A· ··Okay.··Yeah.··According to this, that is true.23·

· · · ·    Q· ··And did you make any evaluation as to where24·

· ·this indicates a lowering of water quality?25·
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· · · ·    A· ··No, I did not.·1·

· · · ·    Q· ··Now, let me -- your testimony at Page 21, Lines·2·

· ·4 through 7, you indicate that increased suspended silt·3·

· ·loads increased -- and increasing siltation of rocky·4·

· ·substrates are not uncommon downstream of intensive,·5·

· ·land-disturbing activities.··Is it your opinion that·6·

· ·that type of increase has occurred in this area?·7·

· · · ·    A· ··My opinion is that it's almost inevitable for·8·

· ·that not to occur down the stream of a large urban area.·9·

· · · ·    Q· ··And, I guess, is Austin a large urban area?10·

· · · ·    A· ··Definitely.11·

· · · ·    Q· ··And so as you look at what has happened12·

· ·downstream of Austin the past 40 years, has there been13·

· ·an increasing -- an increase in siltation?14·

· · · ·    A· ··My guess is that's probably the case.15·

· · · ·    Q· ··And has there been an increase in suspended16·

· ·silt loads?17·

· · · ·    A· ··Probably.18·

· · · ·    Q· ··And when you are talking about suspended silt,19·

· ·are those suspended solids?20·

· · · ·    A· ··Yes.21·

· · · ·    Q· ··Okay.22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··So would it be fair to say that in the vicinity24·

· ·of the discharge, total suspended solids have been25·
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· ·increasing over the past 50 years?·1·

· · · ·    A· ··Well, I don't have any direct knowledge of·2·

· ·that.··It has to do with the balance between scour and·3·

· ·depth position.·4·

· · · ·    Q· ··Did you make any determination of what the·5·

· ·lowest total suspended solids concentration maintained·6·

· ·within Segment 1428 since 1975 was?·7·

· · · ·    A· ··No, I did not.·8·

· · · ·    Q· ··Okay.··And so when you evaluate whether this·9·

· ·meets the requirements of a Tier 2 antidegradation10·

· ·evaluation, did you attempt to determine the baseline11·

· ·for suspended solids for that evaluation?12·

· · · ·    A· ··I did not.··I relied on TCEQ's evaluation.13·

· · · ·    Q· ··So you performed no independent determination14·

· ·of baseline?15·

· · · ·    A· ··No.16·

· · · ·    Q· ··Did you do that for any of the parameters17·

· ·involved in the Tier 2 evaluation?18·

· · · ·    A· ··No.19·

· · · ·    Q· ··Okay.··Did you do any independent Tier 2 review20·

· ·evaluation of your own?21·

· · · ·    A· ··No.22·

· · · ·    Q· ··Did you do any independent Tier 1 evaluation of23·

· ·your own?24·

· · · ·    A· ··No, I did not.25·
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· · · ·    Q· ··Did you do any independent evaluation of your·1·

· ·own for any of the water quality standards?·2·

· · · ·    A· ··My own what?·3·

· · · ·    Q· ··So we have covered Tier 1 and Tier 2, and it's·4·

· ·your understanding there's also a general criteria in·5·

· ·307.4.··Correct?·6·

· · · ·    A· ··Okay.··Yeah.·7·

· · · ·    Q· ··And so did you make any independent evaluation·8·

· ·of your own as to whether those general criteria of·9·

· ·307.4 would be complied with?10·

· · · ·    A· ··No.11·

· · · ·    Q· ··Okay.··Now, in considering baseline conditions,12·

· ·does the antidegradation policy in the TCEQ roles make13·

· ·any distinction as to the reason for lowering the water14·

· ·quality?15·

· · · ·    A· ··No.16·

· · · · · · · · ·              MR. ALLMON:··And, Claire, we can go ahead17·

· ·and stop sharing that at this point.18·

· · · · · · · · ·              (Pause in proceedings)19·

· · · ·    Q· ··(BY MR. ALLMON)··Now, well --20·

· · · · · · · · ·              MR. ALLMON:··Sorry, Claire.··I got ahead.21·

· · · ·    Q· ··(BY MR. ALLMON)··Now, at Page 24, Lines 4 of22·

· ·your testimony, do you say that you don't think the23·

· ·proposed discharge operated under the draft permit would24·

· ·result in any significant (or even detectable) change in25·

141

· ·either water quality or community metrics?··Do you see·1·

· ·that?·2·

· · · ·    A· ··I see that.·3·

· · · ·    Q· ··Okay.··Will wastewater generally dominate the·4·

· ·flow in the receiving unnamed tributary?·5·

· · · ·    A· ··Yes, in the unnamed tributary it will.·6·

· · · ·    Q· ··So would it result -- if one were to compare·7·

· ·the situation in the unnamed tributary between having no·8·

· ·discharge from a wastewater treatment plant versus·9·

· ·having the discharge present, would that be a10·

· ·significant change in the water quality within that11·

· ·unnamed tributary?12·

· · · ·    A· ··I would even consider it an improvement since13·

· ·there would be water.14·

· · · ·    Q· ··Well, would it alter the assemblage of animals15·

· ·within that unnamed tributary?16·

· · · ·    A· ··I have no idea.17·

· · · ·    Q· ··You do not.18·

· · · ·    A· ··But I'd suspect not.19·

· · · ·    Q· ··As compared to without a discharge?20·

· · · ·    A· ··Yeah.··Yeah.··Without a discharge, an21·

· ·intermittent stream is going to keep -- is going to22·

· ·harbor primarily the invasive species, species that are23·

· ·capable of dispersing and colonizing new environments24·

· ·when they have had water in it.··And then they would all25·
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· ·die when it dried, and that sort of community is not·1·

· ·much of a developed community.·2·

· · · ·    Q· ··How --·3·

· · · ·    A· ··If there was water present all the time, even·4·

· ·if there was some nutrient -- additional nutrient in it,·5·

· ·I don't think that would be a degradation of the life·6·

· ·use.·7·

· · · ·    Q· ··Would the quantity of nutrients present in that·8·

· ·unnamed tributary change with the wastewater discharge·9·

· ·present in comparison to the absence of the wastewater10·

· ·discharge?11·

· · · ·    A· ··It would have to.··Since you are adding stuff,12·

· ·it's going to be more.13·

· · · ·    Q· ··Did you make any evaluation of whether that14·

· ·would be lowering water quality?15·

· · · ·    A· ··Well, the explanation I just gave you is my16·

· ·analysis of that.17·

· · · ·    Q· ··Okay.··Did you do any particular analysis to18·

· ·determine the amount of nutrients that would reach the19·

· ·Colorado River from the discharge?20·

· · · ·    A· ··No.··I assumed a worst case that all of it21·

· ·would.22·

· · · ·    Q· ··Okay.··Do you think that's reasonable --23·

· · · ·    A· ··I don't think -- I think that's -- when there's24·

· ·an occasional flushing of the creek by rainstorm or so25·
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· ·forth, yeah, or all of it would get there at that point.·1·

· ·While flow is -- upstream flow was zero and all, it was·2·

· ·dominated by discharge.··I think there would be some·3·

· ·assimilation in the creek, yes.·4·

· · · ·    Q· ··All right.··Let's look at Page 25 of your·5·

· ·testimony, starting at Line 1.··And you say that you·6·

· ·don't think there's much point to attempting to fit a·7·

· ·simple model to this type of data beyond a linear fit·8·

· ·that illustrates the trend of increasing nutrient·9·

· ·concentrations.10·

· · · · · · · · ·              So would you agree that over time there11·

· ·has been a trend of increasing nutrient concentrations12·

· ·in the receiving waters?13·

· · · ·    A· ··Yes.··I agreed that that was the case in my14·

· ·testimony.15·

· · · ·    Q· ··And I think we discussed, you didn't do any16·

· ·type of Tier 2 antidegradation analysis of your own.17·

· ·Correct?18·

· · · ·    A· ··No, I didn't.19·

· · · ·    Q· ··So you didn't consider whether that trend20·

· ·reflects a lowering of water quality?21·

· · · ·    A· ··I don't think it does.22·

· · · ·    Q· ··Okay.··Did you make any specific determination23·

· ·of that in preparation of your testimony?24·

· · · ·    A· ··How would -- I don't understand the question.25·
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· · · ·    Q· ··Did you make any evaluation of whether the·1·

· ·trend of increasing nutrient concentrations in the·2·

· ·receiving waters reflects a greater than de minimis·3·

· ·lowering of water quality?·4·

· · · ·    A· ··No.·5·

· · · ·    Q· ··Okay.··Now, at Page 26, Lines 9 through 10 of·6·

· ·your testimony, you say that the proposed permit·7·

· ·amendment would potentially result in a potential·8·

· ·increase in the total phosphorous load in the Colorado·9·

· ·River by as much as 0.103 percent.··Do you see that?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··Did you make any determination of what the12·

· ·cumulative potential increase in the total phosphorous13·

· ·load to the Colorado River would be as a result of all14·

· ·discharges authorized since 1975?15·

· · · ·    A· ··No.16·

· · · ·    Q· ··Okay.··Now, on Page 26, if we look through17·

· ·Lines 16 through 17, you note that there may -- that the18·

· ·result of this, there potentially would be an increase19·

· ·in the dissolved nitrate load by 0.747 percent.··Do you20·

· ·see that?21·

· · · ·    A· ··I see that.22·

· · · ·    Q· ··And did you make any evaluation of what the23·

· ·cumulative increase in nitrate load would be as a result24·

· ·of all discharges authorized since 1975?25·
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· · · ·    A· ··That's added to the -- the ambient level of·1·

· ·nitrate in the water.·2·

· · · ·    Q· ··And when you say -- you say that 0.747 is added·3·

· ·to ambient, is that the ambient --·4·

· · · ·    A· ··That would be -- yes.··That would -- if·5·

· ·everything were easy and even and -- you know, easy to·6·

· ·figure out --·7·

· · · ·    Q· ··But when you say --·8·

· · · ·    A· ··-- 0.747 percent would be the amount of·9·

· ·increase in the nitrogen load.10·

· · · ·    Q· ··As a result of this discharge alone?··Is that11·

· ·what that is?12·

· · · ·    A· ··That discharge alone, yeah.13·

· · · ·    Q· ··Okay.··Now, let's talk about groundwater a14·

· ·little bit.··I'd like to turn to Page 40 of your15·

· ·testimony, and I'd like to look at Lines 15 through 17.16·

· · · ·    A· ··Okay.17·

· · · ·    Q· ··You say, "The ED has determined that if the18·

· ·surface water quality is protected, then the groundwater19·

· ·quality in the vicinity will not be impaired {sic} by20·

· ·the discharge."21·

· · · · · · · · ·              Do you see that?22·

· · · ·    A· ··Yes, I do.23·

· · · ·    Q· ··Did you make any evaluation of whether the24·

· ·groundwater would be protected in the vicinity of the25·
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· ·discharge?·1·

· · · ·    A· ··I did not make an independent evaluation of·2·

· ·that.··I'm not a groundwater expert.·3·

· · · ·    Q· ··So that agreement of the ED is not based on any·4·

· ·expertise of your own?·5·

· · · ·    A· ··No.··It's basically TCEQ policy.·6·

· · · ·    Q· ··Okay.··Now, were you here for the testimony of·7·

· ·Dr. Ross earlier today?·8·

· · · ·    A· ··Yes, I was.·9·

· · · ·    Q· ··And I know there was extensive discussion of10·

· ·how the ammonia nitrate limit in the permit relates to11·

· ·the total amount of nitrogen in the discharge.··Do you12·

· ·recall that discussion?13·

· · · ·    A· ··Yes, I do.14·

· · · ·    Q· ··And do you -- I believe that Dr. Ross testified15·

· ·that there's no limit in the permit that would limit the16·

· ·total amount of nitrogen discharged.··Do you recall17·

· ·that?18·

· · · ·    A· ··I do.19·

· · · ·    Q· ··Do you agree with that?20·

· · · ·    A· ··Yes.21·

· · · ·    Q· ··Okay.··Now, is nitrogen a contaminant of22·

· ·concern when one looks at groundwater impacts?23·

· · · ·    A· ··I don't know.··Ask a groundwater expert.24·

· · · ·    Q· ··So you wouldn't know whether the amount of25·
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· ·nitrogen in this discharge is of such magnitude that it·1·

· ·would have an impact upon groundwater wells downstream.·2·

· · · ·    A· ··Well, let me back up a minute.··I know that the·3·

· ·drinking water standard for nitrate is, like,·4·

· ·10 milligrams per liter.·5·

· · · ·    Q· ··Yes.·6·

· · · ·    A· ··Which is obviously less than potentially in·7·

· ·the -- in the effluent we are talking about.··Now, while·8·

· ·that concentration is relatively high, it occurs in·9·

· ·the -- in the tributary stream.··I'm not aware of a lot10·

· ·of wells real close to that.11·

· · · ·    Q· ··And is that because you didn't look to make12·

· ·that determination?13·

· · · ·    A· ··Excuse me?··The -- the permit -- the permit14·

· ·contains restrictions on how close you can be to public15·

· ·water supply wells.··I don't think it applies to private16·

· ·wells.··I'm not sure about that.17·

· · · ·    Q· ··And so since --18·

· · · ·    A· ··But confining those high concentrations through19·

· ·that stream, that particular stream bed, that is the20·

· ·unnamed tributary, it's going to mean that if it's going21·

· ·to get to a well, it's going to have to migrate through22·

· ·the groundwater for a long way and be diluted by that23·

· ·groundwater.··So I don't know how much is going to get24·

· ·to a well.25·
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· · · ·    Q· ··Now -- and I think you said you are not a·1·

· ·groundwater expert.··Right?·2·

· · · ·    A· ··That is right.·3·

· · · ·    Q· ··So it's not for you to evaluate that potential·4·

· ·for that migration.··Is that correct?·5·

· · · ·    A· ··That's right.·6·

· · · ·    Q· ··And so if the permit contains no limit on the·7·

· ·quantity of nitrogen in the discharge, how can it be·8·

· ·said that the permit is going to prevent nitrogen levels·9·

· ·from being too high in the domestic water wells10·

· ·downstream?11·

· · · ·    A· ··Because there are distances involved.12·

· · · ·    Q· ··Did you do any evaluation of that?13·

· · · ·    A· ··No, I did not.··I re -- I relied on TCEQ policy14·

· ·and the ED's decision.15·

· · · ·    Q· ··Do you know the drinking water standard for16·

· ·nitrate?17·

· · · ·    A· ··I think it's 10 -- 10 milligrams per liter.18·

· · · ·    Q· ··Do you know if the unnamed stream crosses the19·

· ·groundwater recharge zone?20·

· · · ·    A· ··No, I don't.21·

· · · ·    Q· ··Okay.22·

· · · ·    A· ··I know it crosses the Colorado River Alluvium,23·

· ·which will contain water that is seeping out of the24·

· ·bottom of the Colorado.25·
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· · · ·    Q· ··And did you investigate whether there's wells·1·

· ·completed at that alluvium?·2·

· · · ·    A· ··No, I didn't.·3·

· · · ·    Q· ··Did you consider whether Bastrop has a water·4·

· ·intake downstream with a discharge?·5·

· · · ·    A· ··I assume that they did.·6·

· · · ·    Q· ··Did you make an evaluation as to whether the·7·

· ·quantity of nitrate in the discharge would be such as to·8·

· ·have an impact upon that water being drawn in by the·9·

· ·city of Bastrop?10·

· · · ·    A· ··Since the loading increases by less than11·

· ·1 percent and not -- that's not even counting the12·

· ·tributaries coming in downstream that's discharged -- I13·

· ·suspect that it's not going to be significant.14·

· · · ·    Q· ··You suspect.··Did you make any evaluation of15·

· ·that?16·

· · · ·    A· ··Yes.··I made the evaluation of the dilution17·

· ·factor entering the Colorado River.18·

· · · ·    Q· ··Did you make any evaluation of what the19·

· ·cumulative nitrogen change would be to that intake for20·

· ·the city of Bastrop?21·

· · · ·    A· ··That would be the increment that I suggested in22·

· ·my prefiled testimony.23·

· · · ·    Q· ··And I understand we think we covered that24·

· ·increment is the increment caused by this particular25·
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· ·discharge.··Is that accurate?·1·

· · · ·    A· ··That's accurate, yes.·2·

· · · ·    Q· ··Did you make any evaluation what the cumulative·3·

· ·increment would be as a result of all the authorized·4·

· ·discharges?·5·

· · · ·    A· ··Not my job.·6·

· · · ·    Q· ··Okay.··Not something you did as part of your·7·

· ·evaluation of this permit?·8·

· · · ·    A· ··No, because it's implicit in the analysis of·9·

· ·dilution because that stuff is already in the river.10·

· · · ·    Q· ··When you made your 1 percent estimate, did you11·

· ·include flood flows?12·

· · · ·    A· ··Excuse me, no.··Those are just average flows.13·

· · · ·    Q· ··And so when you say "average flows," you14·

· ·weren't comparing this 1 percent to critical flows, were15·

· ·you?··You were comparing it to average?16·

· · · ·    A· ··No.··In fact, I think that increment is for the17·

· ·critical flow, for the 123 cubic feet per second.··As I18·

· ·recall, that's how I calculated it.19·

· · · ·    Q· ··And does that 123 not include flood flows?20·

· · · ·    A· ··No, it doesn't include flood flows.··It's just21·

· ·minimum flow, which occurs in the winter in this22·

· ·particular segment.··January is the low-flow month here.23·

· · · ·    Q· ··So that's your understanding of what that24·

· ·number would be?25·
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· · · ·    A· ··Yeah.··So it would be much less during the·1·

· ·summer, that is, the increment in concentration.·2·

· · · ·    Q· ··And now --·3·

· · · ·    A· ··It will decrease in the downstream direction as·4·

· ·additional tributaries flow down.·5·

· · · ·    Q· ··Well, I guess that we'll let the record speak·6·

· ·for itself.·7·

· · · · · · · · ·              Now, if you would look with me to your·8·

· ·testimony at Page 10, Line 12.·9·

· · · ·    A· ··(Witness complies).10·

· · · ·    Q· ··Okay.··Here do you express that you did not11·

· ·disagree with the Executive Director's response to12·

· ·comments?13·

· · · ·    A· ··Yes.14·

· · · ·    Q· ··So do you agree with the Executive Director's15·

· ·response to comments?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··I'd like to look at that response, which was an18·

· ·exhibit to your testimony, so it's APP-01-2.19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··Have that.··Now let's look at Page 6 through 721·

· ·of this document.··Do you see there where Comment 3 was22·

· ·from Environmental Stewardship regarding the23·

· ·antidegradation review?24·

· · · ·    A· ··No.··I'm looking at Comment 5.25·
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· · · ·    Q· ··Okay.··Yeah.··Do you see that's regarding a·1·

· ·comment by Environmental Stewardship?·2·

· · · ·    A· ··Yes, I see that.·3·

· · · ·    Q· ··And related to water quality impacts?·4·

· · · ·    A· ··Let me read it.·5·

· · · ·    Q· ··Yeah.·6·

· · · ·    A· ··Okay.··I see the question.·7·

· · · ·    Q· ··All right.··And let's look the ED's response.·8·

· ·And they did have a rather long -- there was more of it·9·

· ·that continued on the next page.10·

· · · ·    A· ··Okay.11·

· · · · · · · · ·              MR. ALLMON:··And, Claire, maybe we can go12·

· ·up and allow him to look at that.13·

· · · ·    Q· ··(BY MR. ALLMON)··Do you see -- well, let me14·

· ·allow you to finish reading that paragraph, if you would15·

· ·like.16·

· · · ·    A· ··Okay.··Okay.17·

· · · ·    Q· ··And then if we look at the Response 5, does18·

· ·that essentially say that the review was performed in19·

· ·accordance with the implementation procedures?20·

· · · ·    A· ··Yes.21·

· · · ·    Q· ··Okay.··Now, I'd like to go ahead and look at22·

· ·these comments that are referred to here that you agree23·

· ·to the response to.··Perhaps Claire can get us there.24·

· · · · · · · · ·              (Pause in proceedings)25·
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· · · ·    Q· ··(BY MR. ALLMON)··This should go relatively·1·

· ·quickly.··Do you see where there were comments filed?·2·

· · · ·    A· ··Yes, I see those.·3·

· · · ·    Q· ··And in 2023, some on March the 5th by Steve·4·

· ·Box?·5·

· · · ·    A· ··Yeah.·6·

· · · ·    Q· ··And if we could look at those.··Do you see·7·

· ·these comments?·8·

· · · ·    A· ··I see it.·9·

· · · ·    Q· ··And I think you agreed with the Executive10·

· ·Director's response?11·

· · · ·    A· ··I'd like to look at Page 8 of these.12·

· · · · · · · · ·              MR. ALLMON:··And, Your Honor, we will have13·

· ·this marked as -- I don't know what exhibit we are on.14·

· · · · · · · · ·              Claire, do you know what the next number15·

· ·is?16·

· · · · · · · · ·              MS. HAMERLINCK:··I believe it will be17·

· ·ES-4.18·

· · · · · · · · ·              MR. ALLMON:··Okay.··So we would have this19·

· ·marked as ES-4.20·

· · · ·    Q· ··(BY MR. ALLMON)··So as we look in Exhibit ES-4,21·

· ·do you see a report regarding PFAS contamination?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··And I forget exactly what PFAS stands for, but24·

· ·are you familiar with P-F-A-Ss?25·
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· · · ·    A· ··Yes, I think so.·1·

· · · ·    Q· ··Okay.··And now let me represent to you, within·2·

· ·your testimony, you say the Applicant has no information·3·

· ·about the presence or absence of PFAS in the effluent or·4·

· ·ambient Colorado River water.··Did you consider these·5·

· ·comments and these materials from Environmental·6·

· ·Stewardship?·7·

· · · ·    A· ··I did not see that comment.··I have to admit.·8·

· · · ·    Q· ··Okay.··If we could look down some of the·9·

· ·sampling here, do you have any opinion as to whether the10·

· ·levels of PFAS monitored in the receiving waters caused11·

· ·any concern?12·

· · · ·    A· ··No, I don't.13·

· · · ·    Q· ··Did you make any evaluation as to whether the14·

· ·PFAS contained in the effluent would create the15·

· ·potential for toxicity in the receiving waters?16·

· · · ·    A· ··No, I don't, because we don't have any17·

· ·information on PFAS and the wastewater discharge.18·

· · · ·    Q· ··Can PFAS be potentially toxic?19·

· · · ·    A· ··Some compounds are.··This is -- stands for a20·

· ·multitude of fluorinated hydrocarbons, and they --21·

· · · ·    Q· ··And what --22·

· · · ·    A· ··-- widely vary in toxicity.23·

· · · ·    Q· ··And in what ways can they be toxic?24·

· · · ·    A· ··What do you mean, in what ways can they be25·
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· ·toxic?·1·

· · · ·    Q· ··What types of toxic impacts can PFAS have?·2·

· · · ·    A· ··I don't know for sure.··All people tell me is·3·

· ·that there's a lot of potential for it.··But I haven't·4·

· ·seen much in the way of actual dissection of what the·5·

· ·toxicological effects are.·6·

· · · · · · · · ·              MR. ALLMON:··Your Honor, we would offer·7·

· ·Exhibit ES-4 into the record.·8·

· · · · · · · · ·              (Exhibit ES No. ES-4 offered)·9·

· · · · · · · · ·              JUDGE SMITH:··Are there any objections to10·

· ·ES-4?11·

· · · · · · · · ·              THE WITNESS:··Could you blow that up a12·

· ·little bit more for me, please?··I can't quite make out13·

· ·most of the numbers.14·

· · · · · · · · ·              JUDGE SMITH:··So is ES-4 -- is that just15·

· ·the entire comments or --16·

· · · · · · · · ·              MR. ALLMON:··Yeah, the entire comments,17·

· ·yes, just to show that full context is provided.18·

· · · · · · · · ·              MR. TUCKFIELD:··Well, wait.··Not all the19·

· ·comments, just this comment.··Just this --20·

· · · · · · · · ·              MR. ALLMON:··Yeah.··Just this comment.21·

· ·I'm not talking about all of the comments before the22·

· ·TCEQ.··These March --23·

· · · · · · · · ·              JUDGE SMITH:··Okay.24·

· · · · · · · · ·              MR. ALLMON:··-- March 5th, 2023, the25·
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· ·document that we have up.·1·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Tuckfield, do you·2·

· ·have any objection?·3·

· · · · · · · · ·              MR. TUCKFIELD:··No.··No, Your Honor.·4·

· · · · · · · · ·              JUDGE SMITH:··Okay.··ES-4 is admitted.·5·

· · · · · · · · ·              (Exhibit ES No. ES-4 admitted)·6·

· · · · · · · · ·              MR. ALLMON:··All right.··If we could go·7·

· ·ahead and stop sharing that, I'm going to take a look at·8·

· ·what we will mark a mark as Exhibit ES-5.·9·

· · · ·    Q· ··(BY MR. ALLMON)··Do you have before you now10·

· ·what has been marked as an original petition in the11·

· ·State of Texas versus 3M Company and several others?12·

· · · ·    A· ··Okay.13·

· · · ·    Q· ··Now, I'd like to look at Paragraph 2 of this14·

· ·document -- let's go on up and pause for a second.15·

· · · · · · · · ·              Was this indicated as filed December 11th16·

· ·of 2024?17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··Okay.··If we could look at Paragraph 2, does19·

· ·this indicate that -- well, and let's look up and see --20·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, I object to21·

· ·the introduction of this document.··These are22·

· ·allegations made by a plaintiff.··Whether they are true23·

· ·or not, it's -- it's just completely irrelevant to this24·

· ·case or this proceeding.25·
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· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon, what is the·1·

· ·relevance?·2·

· · · · · · · · ·              MR. ALLMON:··Your Honor, this is not just·3·

· ·any plaintiff.··These are allegations made by the State·4·

· ·of Texas, and we have the Executive Director here as a·5·

· ·party who is an alterego for the State of Texas.··And it·6·

· ·says, "State of Texas on Environmental Matters."··This·7·

· ·goes directly to the PFAS issues at issue in this case.·8·

· · · · · · · · ·              JUDGE SMITH:··I'm going to sustain that·9·

· ·objection.··The ED is not a -- or TCEQ are not parties10·

· ·to this.··They are both parts of the State of Texas, but11·

· ·it is -- I'm going to sustain that objection.12·

· · · · · · · · ·              MR. ALLMON:··Okay.··Your Honor, we would13·

· ·reserve -- we would ask later to do an offer of proof.14·

· ·Well, we would submit as an offer of proof and we would15·

· ·ask later to do some questionings as an offer of proof.16·

· · · · · · · · ·              JUDGE SMITH:··We could do that later.17·

· · · · · · · · ·              MR. ALLMON:··Okay.18·

· · · ·    Q· ··(BY MR. ALLMON)··Now, let's look at your19·

· ·testimony again at Page 35, Lines 15 through 16.··You20·

· ·say that these programs gather data our state needs to21·

· ·ensure the quality of surface water in Texas.22·

· · · · · · · · ·              Now, over the past few decades, has the23·

· ·number been -- or has the length of impaired streams in24·

· ·Texas increased or decreased?25·
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· · · ·    A· ··I'm sorry.··I had a hard time finding the right·1·

· ·page, here.··Now, where was it?··Where are we?·2·

· · · ·    Q· ··You're in your testimony on Page 35, Lines 15·3·

· ·through 16.·4·

· · · ·    A· ··Okay.·5·

· · · ·    Q· ··You indicate that the TCEQ programs ensure the·6·

· ·quality of surface -- quality of surface water in Texas.·7·

· ·Is that correct?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··And -- over the past 20 to 30 years, has the10·

· ·river miles of impaired waters in Texas increased or11·

· ·decreased?12·

· · · ·    A· ··I don't know.13·

· · · ·    Q· ··You didn't --14·

· · · ·    A· ··I didn't add it up.15·

· · · ·    Q· ··Okay.··Now, I want to look on Page 43 of your16·

· ·testimony, Table 2.17·

· · · ·    A· ··Okay.18·

· · · ·    Q· ··And this is -- this is flow in cubic feet per19·

· ·second.20·

· · · · · · · · ·              MR. ALLMON:··Maybe, Claire, if we could21·

· ·look out --22·

· · · ·    Q· ··(BY MR. ALLMON)··Is this from a USGS gage?23·

· · · ·    A· ··Yes.··It's the same -- it's labeled on Table 3.24·

· · · ·    Q· ··All right.··And so these are median values for25·
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· ·the flow past that gage?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··And this is averages from 1897 through 2025?·3·

· · · ·    A· ··Medians through then.·4·

· · · ·    Q· ··Medians through then.·5·

· · · · · · · · ·              Now, is it the case that water quality·6·

· ·standards must be met under critical conditions, not·7·

· ·median conditions?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··So these would not reflect the conditions under10·

· ·which one would look to see if the water quality11·

· ·standards have been met.··Is that correct?12·

· · · ·    A· ··Correct.··Probably, I think.13·

· · · ·    Q· ··Well, if these are --14·

· · · ·    A· ··If you look at Table 3, which is 5 percent --15·

· ·5 percentile flows, that is probably a lot closer.16·

· ·Certainly you get closer to 123 during the winter.17·

· · · ·    Q· ··Okay.··Let's look at Table 3.··Now, is that,18·

· ·again, 1897 to present?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··And would that include periods where the21·

· ·Highland Lakes did not exist?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··And --24·

· · · ·    A· ··So this is not quite reflective of current25·
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· ·conditions.··The peak flows during the summer would·1·

· ·probably be higher if you restricted it to the time the·2·

· ·Highland Lakes have been in existence.·3·

· · · ·    Q· ··Prior to 2011, did the Lower Colorado River·4·

· ·Authority release water in the summer for use by rice·5·

· ·farmers downstream?·6·

· · · ·    A· ··I think so, yeah.·7·

· · · ·    Q· ··And was that practice altered in 2011?·8·

· · · ·    A· ··To some extent, it was.·9·

· · · ·    Q· ··So does this reflect the alteration in the10·

· ·operation of the Highland Lakes since 2011?11·

· · · ·    A· ··Over a -- averaging over the whole period, it12·

· ·does.13·

· · · ·    Q· ··But that would be -- that would be 15 years out14·

· ·of the more than 100 years included in this average?15·

· · · ·    A· ··Yes.16·

· · · ·    Q· ··And if we have lower flows during the summer,17·

· ·does that create a greater potential for impact during18·

· ·the summer?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··If -- okay.··What is whole effluent toxicity21·

· ·testing?··Are you familiar with that?22·

· · · ·    A· ··Yes, I am.23·

· · · ·    Q· ··Does the draft permit include any whole24·

· ·effluent toxicity testing?25·
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· · · ·    A· ··I don't think so, because it's not a million·1·

· ·gallons a day plant.··But it may have something on·2·

· ·startup.··I'm not sure.··I don't recall at that point.·3·

· · · ·    Q· ··Is whole effluent toxicity testing intended to·4·

· ·detect impacts of toxics or toxic contaminants?·5·

· · · ·    A· ··Materials, yeah.··Yes.·6·

· · · ·    Q· ··Now, as we look at this table, does this·7·

· ·reflect current flows in the Colorado River, the table·8·

· ·we are looking at?·9·

· · · ·    A· ··It makes -- it reflects the long-term trends.10·

· · · ·    Q· ··Now, let's look at Page 26 of your testimony,11·

· ·Lines 3 to 5.12·

· · · ·    A· ··Okay.13·

· · · ·    Q· ··Now, does that -- does that say you are using14·

· ·the Daily Average Flow Statistic from USGS 08158000?15·

· · · ·    A· ··That's what it says.16·

· · · ·    Q· ··And so is this not a description of what you17·

· ·your Table 3 was reflecting?18·

· · · ·    A· ··No.··Table 3 is based on median flows, that is,19·

· ·the flows that are higher than that half the time and20·

· ·lower than that half the time.21·

· · · ·    Q· ··So Table 3 is not low flow?22·

· · · ·    A· ··Averages reflect everything.23·

· · · ·    Q· ··So that's not a low flow indication?24·

· · · ·    A· ··What isn't?25·
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· · · ·    Q· ··Table 3.·1·

· · · ·    A· ··Yes, it is.··It shows the months where low·2·

· ·flows occurred.·3·

· · · ·    Q· ··But it's not the low flow during those months?·4·

· · · ·    A· ··Excuse me?··What was that again?·5·

· · · ·    Q· ··But it's the average flow during those months·6·

· ·and not the low flow during those months?·7·

· · · ·    A· ··These are median flows by month, by day and·8·

· ·month, in Table 2.··What is referred to in -- on Page 26·9·

· ·are average flows.10·

· · · ·    Q· ··And that's describing what is in the table.··Is11·

· ·that not correct?12·

· · · ·    A· ··No, that's not correct.13·

· · · ·    Q· ··So do the tables reflect low flows?14·

· · · ·    A· ··Yes.··They reflect the annual pattern of low15·

· ·flows.··You notice both tables reflect the same monthly16·

· ·pattern, both at the median level and the 5 percent17·

· ·level.18·

· · · ·    Q· ··Do they tell us what the current low flows are19·

· ·at this location?20·

· · · ·    A· ··You mean today?21·

· · · ·    Q· ··Yeah.22·

· · · ·    A· ··Of course not, no.23·

· · · · · · · · ·              MR. ALLMON:··Your Honor, if I might have24·

· ·just five minutes.··I think I'm nearing completion here.25·
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· · · · · · · · ·              JUDGE SMITH:··Okay.··So we'll go off, take·1·

· ·like a little mini break.··Five minutes off the record?·2·

· · · · · · · · ·              MR. ALLMON:··Yeah.·3·

· · · · · · · · ·              JUDGE SMITH:··Okay.··We're off.·4·

· · · · · · · · ·              (Recess:··1:56 p.m. to 2:00 p.m.)·5·

· · · · · · · · ·              JUDGE SMITH:··We're back on the record.·6·

· · · · · · · · ·              MR. ALLMON:··Yeah.··Your Honor,·7·

· ·Environmental Stewardship has no further questions for·8·

· ·this witness, and we pass the witness.·9·

· · · · · · · · ·              JUDGE SMITH:··All right.··Mr. Tuckfield,10·

· ·do you have redirect?11·

· · · · · · · · ·              MR. TUCKFIELD:··I do have a few questions,12·

· ·Your Honor.13·

· · · · · · · · ·              JUDGE SMITH:··Okay.14·

· · · · · · · · · · ·                  REDIRECT EXAMINATION15·

· ·BY MR. TUCKFIELD::16·

· · · ·    Q· ··Mr. Price, in the middle of this17·

· ·cross-examination, it sounded like you maybe suggested18·

· ·that you thought the ED did not evaluate water quality.19·

· ·Did I understand that answer correctly?20·

· · · ·    A· ··Would you repeat the question, please?21·

· · · ·    Q· ··It sounded to me like you might have said that22·

· ·you suggested that you thought the ED did not evaluate23·

· ·water quality when they were doing their Tier 1 and24·

· ·Tier 2 evaluations.··Did I understand that correctly?25·
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· · · ·    A· ··No, of course not.·1·

· · · ·    Q· ··Do you recall what you meant to say by that?·2·

· · · ·    A· ··Well, I meant to say that the ED reviewed water·3·

· ·quality to the -- according to the guidance in RG-194.·4·

· · · ·    Q· ··Okay.··And so were you suggesting that they·5·

· ·weren't reviewing water quality the way that·6·

· ·Environmental Stewardship wanted them to review?·7·

· · · ·    A· ··Right.·8·

· · · ·    Q· ··Okay.··Do you believe that the ED did a Tier 2·9·

· ·review?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··Okay.··Is it the Applicant or the ED who was12·

· ·charged to do a Tier 1 and a Tier 2 review?13·

· · · ·    A· ··It's TCEQ.14·

· · · ·    Q· ··Okay.··Can you describe briefly -- briefly what15·

· ·the 303(d) list is and what the Texas Integrated Report16·

· ·is?17·

· · · ·    A· ··The Texas Integrated Report is a compendium of18·

· ·data from all over the state for each designated segment19·

· ·and all its tributaries reflecting the current water20·

· ·quality of the -- of each segment.··It's divided up into21·

· ·a bunch of different categories.··303(d) lists are22·

· ·impaired reaches, and there are specific reasons for23·

· ·impairing for -- a reason that a reach may be impaired.24·

· · · · · · · · ·              305(b) list is the list of water quality25·
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· ·concerns, which is what 1428 is on for some of these·1·

· ·things.··And they're listed as concerns, and they are·2·

· ·supposed to be looked at.·3·

· · · ·    Q· ··Okay.··So can you explain to the Judge what·4·

· ·role the Texas Integrated Report plays and the 303(d)·5·

· ·list plays when looking at water quality?·6·

· · · ·    A· ··Oh, my gosh.··Well, as Mr. Allmon pointed out,·7·

· ·it's mandated by EPA.··Part of the agreement that Texas·8·

· ·took over the water quality monitoring, water quality·9·

· ·permitting, and it's a statewide assessment of a10·

· ·snapshot, if you will, of water quality.11·

· · · ·    Q· ··Okay.··So how does TCEQ -- do you know how TCEQ12·

· ·determines whether a water body is impaired?13·

· · · ·    A· ··No, I don't.14·

· · · ·    Q· ··All right.··Let's take a look at -- Mr. Allmon15·

· ·asked you some questions about the Mabe Report, which is16·

· ·APP-01-8, and I -- let's take a look at your17·

· ·testimony -- let's see -- at Page 30.··Are you seeing18·

· ·that right now?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··You concluded at Page 30, Lines 31 through 33,21·

· ·it says, "For example, APP-01-8 found that hill country22·

· ·streams tended to maintain high aquatic life uses in23·

· ·spite of seemingly elevated levels of nutrients,24·

· ·focusing primarily on phosphorus."25·
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· · · ·    A· ··Yes.·1·

· · · ·    Q· ··Is that the conclusion that -- that you came to·2·

· ·as a result of reading that Mabe Report?·3·

· · · ·    A· ··I believe that's what is in their conclusions.·4·

· · · ·    Q· ··Yeah.··Okay.··So -- so when Mr. Allmon was·5·

· ·asking you about some of the data in the Mabe Report, is·6·

· ·there anything else you would like to add to what all·7·

· ·that data means as far as that -- from that report?·8·

· · · ·    A· ··Well, I -- I believe that -- that they included·9·

· ·the -- the EPA table, Table 2 that he was referring to,10·

· ·in that report to contrast that it was the results they11·

· ·obtained in the hill country streams, and that is that,12·

· ·according to them, total phosphorus was orders of13·

· ·magnitude above the -- the concentrations in streams14·

· ·that didn't receive discharge.··But benthic Chlorophyll15·

· ·was about twice the average in the uncompacted streams,16·

· ·and it didn't affect the aquatic life uses.17·

· · · ·    Q· ··Okay.··Do you know what a trophic status is18·

· ·relevant to a Tier 1 or a Tier 2 evaluation?19·

· · · ·    A· ··I don't think that that necessarily is involved20·

· ·with a Tier 1 or Tier 2 of evaluation.··It may be, but21·

· ·I'm not -- I'm not sure about that.22·

· · · · · · · · ·              MR. TUCKFIELD:··Okay.··I'll pass the23·

· ·witness, Your Honor.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Pawelka?25·
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· · · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.·1·

· · · · · · · · ·              JUDGE SMITH:··Ms. Mehta?·2·

· · · · · · · · ·              MS. MEHTA:··No questions.·3·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And Mr. Allmon?·4·

· · · · · · · · ·              MR. ALLMON:··Yeah, I think I do have just·5·

· ·a few questions for you -- for Mr. Price.·6·

· · · · · · · · · · ··                   RECROSS-EXAMINATION·7·

· ·BY MR. ALLMON::·8·

· · · ·    Q· ··There was some discussion of the Mabe Report·9·

· ·related to hill country streams.··Is the situation at10·

· ·this discharge point the same as that one would find at11·

· ·hill country streams?12·

· · · ·    A· ··No.··Now, Dr. Ross was equating the Colorado13·

· ·River with the hill country stream.14·

· · · ·    Q· ··And now are you saying that, as one were to add15·

· ·phosphorus and nitrogen to this receiving water in the16·

· ·Colorado, that it would not result in the increased17·

· ·growth of aquatic vegetation?18·

· · · ·    A· ··Not in the proportions that's going in.19·

· · · ·    Q· ··Well, what about the cumulative amount going20·

· ·in; if one would look at all the discharges that have21·

· ·been authorized?22·

· · · ·    A· ··If you wanted to look at it that way, I don't23·

· ·think anybody would ever get a permit.24·

· · · ·    Q· ··Well, I'm just asking, would that cause a25·
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· ·response of the increased growth of aquatic vegetation·1·

· ·in this area?·2·

· · · ·    A· ··I don't know.··I don't know what the upstream·3·

· ·contributions or the downstream contributions are.·4·

· · · ·    Q· ··You recall we looked at some photographs taken·5·

· ·lately of the receiving waters.··Do you recall those?·6·

· · · ·    A· ··Yes.·7·

· · · ·    Q· ··And that they showed some algae growing within·8·

· ·the waters downstream of this proposed discharge?·9·

· · · ·    A· ··Yes.10·

· · · ·    Q· ··Is there the -- can such algal growth11·

· ·potentially be caused by the addition of nutrients to12·

· ·this area?13·

· · · ·    A· ··That algal growth probably is largely a result14·

· ·of the ambient nutrients.15·

· · · ·    Q· ··Can it be the result of the addition of16·

· ·nutrients from artificial sources?17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··Okay.··And you noted that the Mabe Report, as19·

· ·to the fact -- allegedly that maybe there weren't the20·

· ·type of changes that one could see despite changes in21·

· ·nutrients, did that apply also to Chlorophyll-a when you22·

· ·see increase in Chlorophyll-a levels?··Does that23·

· ·correspond to seeing vegetative growth, impacts upon24·

· ·vegetative growth?25·
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· · · ·    A· ··It can be, yes.·1·

· · · ·    Q· ··Now, I'd like to look at your -- and, again, as·2·

· ·we talked about these, I'd like to look at the·3·

· ·implementation procedures.··That's APP-01-3.·4·

· · · ·    A· ··Okay.·5·

· · · ·    Q· ··And I'd like the look at Page 38 of that.·6·

· ·Page 38, do you see under General Approach -- well,·7·

· ·let's look at --·8·

· · · ·    A· ··That's for effects in reservoirs.·9·

· · · ·    Q· ··Yeah.··Does that make reference to10·

· ·eutrophication?11·

· · · ·    A· ··Somewhere.··I imagine it does somewhere.··I12·

· ·don't know.13·

· · · ·    Q· ··And is eutrophication a trophic state?14·

· · · ·    A· ··Yeah.··There you go.··Yes, I see that.15·

· · · ·    Q· ··And so do the implementation procedures16·

· ·themselves make reference to trophic state?17·

· · · ·    A· ··We certainly do for reservoirs.18·

· · · ·    Q· ··And let's look down to Page 26.··Well, let's19·

· ·look at Page 26 of this exhibit.20·

· · · ·    A· ··Okay.21·

· · · ·    Q· ··And do you see a category there for General22·

· ·Screening Approach for Nutrient Impacts?23·

· · · ·    A· ··Yes.24·

· · · ·    Q· ··And I'd like to look down on Page 27 at the25·
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· ·bottom where it says, "Assessing Narrative Nutrient·1·

· ·Provisions--Local Effects."·2·

· · · ·    A· ··Yeah.·3·

· · · ·    Q· ··And does that also make reference to·4·

· ·eutrophication?·5·

· · · ·    A· ··Oh, yeah.··There you go.··Thank you.·6·

· · · ·    Q· ··And so is that a means by which the·7·

· ·implementation procedures consider trophic states?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··And this general approach to screening applies10·

· ·to all water bodies.··Correct?11·

· · · ·    A· ··If we're talking Tier 1, it certainly does.12·

· · · ·    Q· ··Okay.··So I guess in light of the13·

· ·implementation procedures, eutrophic states would be14·

· ·relevant to a Tier 1 evaluation?15·

· · · ·    A· ··I don't know.··What does it say on Page 44,16·

· ·nutrient screening in streams and rivers?17·

· · · ·    Q· ··Page 44 of the --18·

· · · ·    A· ··Yes, of this IG-194 {sic}.19·

· · · ·    Q· ··Well, I think that we saw a reference to20·

· ·eutrophication.··Right?21·

· · · ·    A· ··Yeah.22·

· · · ·    Q· ··And eutrophication refers to a change in the23·

· ·trophic state of water.··Correct?24·

· · · ·    A· ··Yes.25·
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· · · ·    Q· ··Okay.··And in that way, the implementation·1·

· ·procedures consider trophic states in evaluating the·2·

· ·impact on nutrients?·3·

· · · ·    A· ··In a limited way, yes.·4·

· · · ·    Q· ··Okay.·5·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that's all my·6·

· ·questions for the witness.··I pass the witness.·7·

· · · · · · · · ·              JUDGE SMITH:··Any final redirect,·8·

· ·Mr. Tuckfield?·9·

· · · · · · · · ·              MR. TUCKFIELD:··No, Your Honor.10·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.··Thank11·

· ·you, Mr. Price.12·

· · · · · · · · ·              And then we're -- Mr. Allmon, did you get13·

· ·all the questions answered related to that -- those14·

· ·photographs, or were you going to want to ask Mr. Price15·

· ·further questions about that?16·

· · · · · · · · ·              MR. ALLMON:··Yeah.··I think I -- I believe17·

· ·that I was not allowed to ask questions on that.··I'd18·

· ·like to go ahead and ask some questions on those19·

· ·photographs.20·

· · · · · · · · ·              JUDGE SMITH:··We will do that toward the21·

· ·end so that Mr. Tuckfield and Mr. Price feel like they22·

· ·have had time unless you feel like you're -- you have23·

· ·had a chance to look at that.24·

· · · · · · · · ·              MR. ALLMON:··And I think -- yeah, that's25·

172

· ·up to Mr. Tuckfield.··And at some point we would like to·1·

· ·do that offer of proof as to that exhibit that we were·2·

· ·discussing.·3·

· · · · · · · · ·              JUDGE SMITH:··That will be after we·4·

· ·adjourn for the day.·5·

· · · · · · · · ·              MR. ALLMON:··Okay.·6·

· · · · · · · · ·              MR. TUCKFIELD:··Yeah, I would prefer to·7·

· ·wait on those -- on those new photographs.·8·

· · · · · · · · ·              JUDGE SMITH:··Okay.··So, Mr. Price, we·9·

· ·will need -- you will be subject to being recalled.10·

· · · · · · · · ·              Okay.··Mr. Tuckfield, your next witness?11·

· · · · · · · · ·              MR. TUCKFIELD:··Yes, Your Honor, I call12·

· ·Troy Hotchkiss.13·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Hotchkiss, if you14·

· ·could turn on your video.15·

· · · · · · · · ·              THE WITNESS:··I am trying.··It does not16·

· ·seem to want to let me in.17·

· · · · · · · · ·              JUDGE SMITH:··There we go.18·

· · · · · · · · ·              THE WITNESS:··There we go.19·

· · · · · · · · ·              JUDGE SMITH:··Thank you.20·

· · · · · · · · · · ·                  TROY HOTCHKISS, P.E.,21·

· ·having been first duly sworn, testified as follows:22·

· · · · · · · · · · ··                   DIRECT EXAMINATION23·

· ·BY MR. TUCKFIELD::24·

· · · ·    Q· ··Mr. Hotchkiss, can you state your name for the25·
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· ·record?·1·

· · · ·    A· ··Troy Hotchkiss.·2·

· · · ·    Q· ··Can you identify what has been labeled as·3·

· ·Exhibit APP-02?·4·

· · · ·    A· ··I can.·5·

· · · ·    Q· ··And what is that?·6·

· · · ·    A· ··That is my direct testimony.·7·

· · · ·    Q· ··And it refers to APP-02-1, which is your·8·

· ·resumé.··Correct?·9·

· · · ·    A· ··That is correct.10·

· · · ·    Q· ··And do you adopt this exhibit, APP-02, as your11·

· ·own testimony?12·

· · · ·    A· ··I do.13·

· · · ·    Q· ··Okay.··And if you were asked the same questions14·

· ·as are included in your prefiled testimony today, would15·

· ·the answers be the same?16·

· · · ·    A· ··Yes, sir.17·

· · · · · · · · ·              MR. TUCKFIELD:··Your Honor, we offer18·

· ·Exhibit APP-02 and APP-02-1 into evidence.19·

· · · · · · · · ·              (Exhibit APP Nos. APP-02 and APP-02-120·

· · · · · · · · ·              offered)21·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And the22·

· ·exhibits for the -- objections have already been23·

· ·addressed.24·

· · · · · · · · ·              APP-02 and APP-02-1 are admitted.25·
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· · · · · · · · ·              (Exhibit APP Nos. APP-02 and APP-02-1·1·

· · · · · · · · ·              admitted)·2·

· · · · · · · · ·              MR. TUCKFIELD:··Pass the witness, Your·3·

· ·Honor.·4·

· · · · · · · · ·              JUDGE SMITH:··And I believe we are·5·

· ·starting with Ms. Pawelka.··Any questions?·6·

· · · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.·7·

· · · · · · · · ·              JUDGE SMITH:··Ms. Mehta?·8·

· · · · · · · · ·              MS. MEHTA:··No questions.·9·

· · · · · · · · ·              JUDGE SMITH:··All right.··Mr. Allmon?10·

· · · · · · · · ·              MR. ALLMON:··Yes.··And if it's any11·

· ·comfort, I think I'll have many fewer questions for you12·

· ·than I did for Mr. Price.13·

· · · · · · · · · · · ··                     CROSS-EXAMINATION14·

· ·BY MR. ALLMON::15·

· · · ·    Q· ··If we look at the Administrative Record Tab D,16·

· ·and I'm looking at Page 74 of that.··Do you have17·

· ·before you the Process Flow Diagram for the proposed18·

· ·facility?19·

· · · ·    A· ··We have what was submitted as the original20·

· ·Process Flow Diagram but was subsequently corrected or21·

· ·modified after this was presented.22·

· · · ·    Q· ··Okay.··And let's look, because I did notice23·

· ·there were two applications, and it can get a little bit24·

· ·complicated to keep them apart.25·
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· · · · · · · · ·              MR. TUCKFIELD:··If you don't mind, Eric,·1·

· ·let me help you.··I think it's at Page 195 --·2·

· · · · · · · · ·              MR. ALLMON:··All righty.··And let me --·3·

· · · · · · · · ·              MR. TUCKFIELD:··-- thereabouts, 195 to·4·

· ·196.·5·

· · · · · · · · ·              MR. ALLMON:··Let me get there.·6·

· · · · · · · · ·              (Pause in proceedings)·7·

· · · ·    Q· ··(BY MR. ALLMON)··Yeah, if we could look at·8·

· ·Page 195 now.·9·

· · · ·    A· ··(Witness complies).10·

· · · ·    Q· ··Do you have the Process Flow Diagram for the11·

· ·proposed facility before you now?12·

· · · ·    A· ··Yes, sir.13·

· · · ·    Q· ··And you see influent in, in the upper left-hand14·

· ·corner there?15·

· · · ·    A· ··Yes, sir.16·

· · · ·    Q· ··Is that raw wastewater?17·

· · · ·    A· ··That is.18·

· · · ·    Q· ··Would you expect that to be anaerobic?19·

· · · ·    A· ··It depends on the season, time of day, number.20·

· · · ·    Q· ··So would that potentially be anaerobic?21·

· · · ·    A· ··It could potentially be anaerobic.22·

· · · ·    Q· ··And then that goes through the lift station and23·

· ·through the primary screen.··And I see EQ tank.··Is that24·

· ·equalization tank?25·
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· · · ·    A· ··Yes, sir.·1·

· · · ·    Q· ··And what's the function of an equalization·2·

· ·tank?·3·

· · · ·    A· ··To smooth out the raw influent flows coming·4·

· ·into the plant so that you could have a relatively·5·

· ·steady feed forward going into the biological process·6·

· ·itself.·7·

· · · ·    Q· ··And would there potentially be anaerobic areas·8·

· ·within that equalization tank?·9·

· · · ·    A· ··There could be.··My recollection is that these10·

· ·are aerated equalization basins.11·

· · · ·    Q· ··Okay.··And then I see an AX basin.··Well,12·

· ·first, I see two of these.··Is there two different13·

· ·trains as part of the process at the plant?14·

· · · ·    A· ··Different phases, yes, sir.15·

· · · ·    Q· ··And I see AX basin in each of those.··Is that16·

· ·an anoxic basin?17·

· · · ·    A· ··That's correct.18·

· · · ·    Q· ··And is anoxic an anaerobic area?19·

· · · ·    A· ··No.··The distinction is that anoxic has some20·

· ·low level of dissolved oxygen or other source in there.21·

· · · ·    Q· ··So will there be anaerobic areas within the22·

· ·anoxic basin?23·

· · · ·    A· ··There should not be.24·

· · · ·    Q· ··Okay.··Now, if you could look with me to the25·
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· ·next page, Applicant Page 196, is this -- are those·1·

· ·units we just talked about, would they be within this --·2·

· ·these boxes in the middle of the page?··They're labeled·3·

· ·Phase I MBR Train and Phase II MBR Train?·4·

· · · ·    A· ··Yes, sir.·5·

· · · ·    Q· ··And what distance are those located from the·6·

· ·property boundary?·7·

· · · ·    A· ··Oh, I would have to go back and review the·8·

· ·actual site plan to opine on that.·9·

· · · ·    Q· ··Do you see a scale on this figure?10·

· · · ·    A· ··I do, sir.11·

· · · ·    Q· ··And is that property value boundary indicated12·

· ·by the dashed line around these units?13·

· · · ·    A· ··It is.14·

· · · ·    Q· ··And does that look to be approximately 200 feet15·

· ·from the units to the property boundary?16·

· · · ·    A· ··I would say it's slightly more than 200 feet at17·

· ·the nearest property line.18·

· · · ·    Q· ··Does it look to be less than 500 feet?19·

· · · ·    A· ··It does look to be less than 500 feet.20·

· · · ·    Q· ··Okay.··So is there potential for those21·

· ·equalization basins to be located within less than22·

· ·500 feet from the property boundary?23·

· · · ·    A· ··If I understand your question, is there24·

· ·potential to locate those?··Are you asking to relocate25·
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· ·those?·1·

· · · ·    Q· ··No.··I'm --·2·

· · · ·    A· ··-- within the --·3·

· · · ·    Q· ··No.··And I get -- let me try and be more clear.·4·

· · · · · · · · ·              So I think we discussed the units we have·5·

· ·been looking at would be within those rectangular items·6·

· ·in the middle of the page.··Is that correct?·7·

· · · ·    A· ··The equalization tanks?·8·

· · · ·    Q· ··Yeah.·9·

· · · ·    A· ··Yes, sir.··Those would be the two boxes just to10·

· ·the plan north of what is labeled Headworks.11·

· · · ·    Q· ··Yeah.12·

· · · · · · · · ·              MR. ALLMON:··And, maybe, Claire, if we13·

· ·could get closer in there.14·

· · · ·    Q· ··(BY MR. ALLMON)··So that would be the boxes15·

· ·labeled EQ at the bottom here?16·

· · · ·    A· ··That is really fine, but I will take your word17·

· ·for it.··I can't make it out on my screen.18·

· · · ·    Q· ··Do you see that --19·

· · · ·    A· ··Yes, sir.··Those are EQ.20·

· · · ·    Q· ··And so those may be located less than 500 feet21·

· ·from the property boundary.··Is that correct?22·

· · · ·    A· ··I would agree that that's likely.23·

· · · ·    Q· ··Okay.··Is there any requirement within the24·

· ·permit that those be aerated?25·
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· · · ·    A· ··I am not aware of a permit requirement for·1·

· ·that, no, sir.·2·

· · · ·    Q· ··So would it be within the terms of the permit·3·

· ·for those to be operated in an unaerated fashion?·4·

· · · ·    A· ··I don't believe the permit would stipulate one·5·

· ·way or the other.·6·

· · · ·    Q· ··And if the permit doesn't stipulate one way or·7·

· ·another, then it would be allowed to be operated in·8·

· ·either fashion.··Is that correct?·9·

· · · ·    A· ··From a regulatory compliance perspective, I10·

· ·believe that could be true.11·

· · · ·    Q· ··Okay.12·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that is all of my13·

· ·questions for this witness.··I pass the witness.14·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Tuckfield?15·

· · · · · · · · ·              MR. TUCKFIELD:··I have no redirect, Your16·

· ·Honor.17·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.··Thank you18·

· ·Mr. Hotchkiss.··You are done testifying.19·

· · · · · · · · ·              THE WITNESS:··Thank you.20·

· · · · · · · · ·              JUDGE SMITH:··All right.··Mr. Tuckfield,21·

· ·your next witness?22·

· · · · · · · · ·              MR. TUCKFIELD:··Yes.··I call Karla23·

· ·Kinser.24·

· · · · · · · · ·              JUDGE SMITH:··All right.··Mr. Tuckfield?25·
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· · · · · · · · · · ··                   KARLA KINSER, P.E.,·1·

· ·having been first duly sworn, testified as follows:·2·

· · · · · · · · · · ··                   DIRECT EXAMINATION·3·

· ·BY MR. TUCKFIELD::·4·

· · · ·    Q· ··Ms. Kinser, can you state your name for the·5·

· ·record?·6·

· · · ·    A· ··Karla Kinser.·7·

· · · ·    Q· ··Can you identify what has been labeled as·8·

· ·APP-03?·9·

· · · ·    A· ··I can.··That is my direct testimony.10·

· · · ·    Q· ··And in your direct testimony, you refer to and11·

· ·have attached two exhibits, APP-03-1, resume, and12·

· ·APP-03-2, statement on wastewater treatment facility13·

· ·flow contributions to the Colorado River.··Is that14·

· ·correct?15·

· · · ·    A· ··Yes, that is.16·

· · · ·    Q· ··And do you adopt Exhibit APP-03 as your own17·

· ·testimony?18·

· · · ·    A· ··I do.19·

· · · ·    Q· ··If you were asked the same questions as are20·

· ·included in your prefiled testimony today, would the21·

· ·answers be the same?22·

· · · ·    A· ··They would.23·

· · · · · · · · ·              MR. TUCKFIELD:··I offer, Your Honor,24·

· ·Exhibit APP-03, direct testimony of Karla Kinser, and25·
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· ·03-1 and 03-2, the attachments to that testimony into·1·

· ·the record.·2·

· · · · · · · · ·              (Exhibit APP Nos. APP-03, APP-03-1, and·3·

· · · · · · · · ·              APP-03-2 offered)·4·

· · · · · · · · ·              JUDGE SMITH:··And Objections having been·5·

· ·addressed, Exhibits APP-03 and APP-03-1 and APP-03-2 are·6·

· ·admitted.·7·

· · · · · · · · ·              (Exhibit APP Nos. APP-03, APP-03-1, and·8·

· · · · · · · · ·              APP-03-2 admitted)·9·

· · · · · · · · ·              MR. TUCKFIELD:··Pass the witness, Your10·

· ·Honor.11·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Pawelka?12·

· · · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.13·

· · · · · · · · ·              JUDGE SMITH:··Ms. Mehta?14·

· · · · · · · · ·              MS. MEHTA:··No questions.15·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon?16·

· · · · · · · · · · · ·                    CROSS-EXAMINATION17·

· ·BY MR. ALLMON::18·

· · · ·    Q· ··All right.··Ms. Kinser, I would like to look19·

· ·with you again also to Exhibit D, Page 195.20·

· · · ·    A· ··I see it.21·

· · · ·    Q· ··Do you see the Process Flow Diagram?22·

· · · ·    A· ··I do now.23·

· · · ·    Q· ··And so we see AX basin.··Does that potentially24·

· ·contain anoxic areas?25·
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· · · ·    A· ··That's correct.·1·

· · · ·    Q· ··And is it true that there would be no anaerobic·2·

· ·areas within that basin?·3·

· · · ·    A· ··In proper operation, that is correct.·4·

· · · ·    Q· ··All right.··And the equalization tank, is there·5·

· ·potential for there to be anaerobic areas within that·6·

· ·tank?·7·

· · · ·    A· ··I think that could be true, but I can't speak·8·

· ·to the exact design of this -- these EQ tanks.·9·

· · · ·    Q· ··Okay.··And I -- I talked about the influent10·

· ·with Mr. Hotchkiss, as well.··Could that potentially be11·

· ·anaerobic?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··Now, let me look with you to your testimony at14·

· ·Page 9, Line 25.··I think that Claire will share that15·

· ·with us here in just a second.16·

· · · ·    A· ··Thank you.17·

· · · · · · · · ·              MS. HAMERLINCK:··Sorry.··I have too many18·

· ·tabs open.19·

· · · · · · · · ·              MR. TUCKFIELD:··I can only imagine.20·

· · · · · · · · ·              MS. HAMERLINCK:··I did the wrong one.21·

· ·Sorry.··Just one second.22·

· · · · · · · · ·              (Pause in proceedings)23·

· · · ·    Q· ··(BY MR. ALLMON)··Okay.··Now, as we look at your24·

· ·testimony on Page 9, Line 25, you were asked whether the25·
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· ·draft permit complies with the requirements to abate and·1·

· ·control nuisance odor of 309.13(e).··Do you see that·2·

· ·question?·3·

· · · ·    A· ··I do.·4·

· · · ·    Q· ··And I think that you state that before·5·

· ·operation, the permitee will secure an approval for an·6·

· ·odor protection plan.··Is that correct?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··And you say that that is to be allowed to do·9·

· ·after the permitting process is completed?10·

· · · ·    A· ··Yes.··That is stated on the next page.11·

· · · ·    Q· ··Has that plan been developed in any way?12·

· · · ·    A· ··I was not involved in that, but I believe it13·

· ·has been discussed and perhaps designed, but I cannot14·

· ·attest to the completion of any plan because I was not15·

· ·involved in it.16·

· · · ·    Q· ··Okay.··Has there been any discussion with the17·

· ·Executive Director regarding the components of such a18·

· ·plan?19·

· · · ·    A· ··I have not been privy to those if there have20·

· ·been.21·

· · · ·    Q· ··And would there be any change to the design of22·

· ·the facility as a result of such a plan?23·

· · · ·    A· ··There could be.··But, again, I do not know of24·

· ·any discussions.25·
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· · · ·    Q· ··In what ways could the design be changed as a·1·

· ·result of that?·2·

· · · ·    A· ··There could be requirements for relocating a·3·

· ·unit, not using a unit, covering a unit.··There actually·4·

· ·could be more lenient requirements.··There could be odor·5·

· ·control that was over the top, and it could be·6·

· ·determined that they may -- were not required.·7·

· · · ·    Q· ··All right.··Does 309.13(e) -- you have·8·

· ·quotations here.··Such approval to be obtained "after·9·

· ·the permitting process is completed."··Do the rules set10·

· ·forth that that may be submitted after the permitting11·

· ·process is completed?12·

· · · ·    A· ··The exact language for "after the permitting13·

· ·process is completed" is on the next page.14·

· · · ·    Q· ··Now, if it's not submitted until after the15·

· ·permitting process is completed, does the public have16·

· ·any opportunity to evaluate the sufficiency of the plan?17·

· · · ·    A· ··I cannot speak to that.18·

· · · ·    Q· ··Now, were you here for the testimony of19·

· ·Dr. Ross earlier today?20·

· · · ·    A· ··Yes, I was.21·

· · · ·    Q· ··And let me back up to review.··What is your22·

· ·role in this permitting process?23·

· · · ·    A· ··I am supporting the design engineer with -- I24·

· ·came in after the application was submitted and have25·
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· ·been supporting them in review of certain permitting·1·

· ·documents.··But, again, I actually wasn't involved in·2·

· ·the original permit application.·3·

· · · ·    Q· ··And do you work for Integrated Water Services?·4·

· · · ·    A· ··I am a subconsultant to them, yes.·5·

· · · ·    Q· ··And do they provide construction services to·6·

· ·Corix?·7·

· · · ·    A· ··I can't speak to that, honestly.··I believe so.·8·

· ·That's all I can --·9·

· · · ·    Q· ··Do you know whether construction of the10·

· ·expanded facility has already commenced?11·

· · · ·    A· ··I do not know that.12·

· · · ·    Q· ··Now -- and look -- I think you said you were13·

· ·here for the testimony of Dr. Ross earlier today?14·

· · · ·    A· ··Yes, I was.15·

· · · ·    Q· ··Do you remember discussion of a potential16·

· ·phosphorus limit of 0.02 micrograms per liter?17·

· · · ·    A· ··I do recall that.18·

· · · ·    Q· ··Are you familiar with the proposed means of19·

· ·treatment at this facility?20·

· · · ·    A· ··I am.21·

· · · ·    Q· ··Would this facility be capable of meeting a22·

· ·phosphorus limit of 0.02 milligrams per liter?23·

· · · ·    A· ··I would have to understand the full character24·

· ·of the phosphorus to know that it could meet that.··Very25·
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· ·few facilities, actually no facilities I've ever been·1·

· ·involved with for phosphorus treatment have been able to·2·

· ·meet that due to recalcitrant phosphorus.·3·

· · · ·    Q· ··Would this be able to meet a standard of 0.15·4·

· ·milligrams per liter?·5·

· · · ·    A· ··Again, without knowing recalcitrant phosphorus,·6·

· ·I do not know if it could beat that.·7·

· · · ·    Q· ··So did you make any evaluation of what type of·8·

· ·astringent phosphorus limit this facility could meet?·9·

· · · ·    A· ··Could you rephrase your question?10·

· · · ·    Q· ··Did you make any evaluation of the level to11·

· ·which phosphorus could be reduced by this facility?12·

· · · ·    A· ··Beyond the permit limit, or did I assess if it13·

· ·could beat the permit limit?14·

· · · ·    Q· ··Did you assess whether there was any capability15·

· ·to go to a phosphorus level lower than that currently16·

· ·contained in the permit?17·

· · · ·    A· ··No.··I did not know the full character of the18·

· ·phosphorus compounds in the water.19·

· · · ·    Q· ··Did you make any effort to determine the full20·

· ·character of the phosphorus compounds in the water?21·

· · · ·    A· ··No, but I feel comfortable they could meet the22·

· ·1 milligram per liter, their permit limit.23·

· · · ·    Q· ··Now, I'd like to look at the -- at24·

· ·administrative record, Tab D, I think it was.··And25·
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· ·Page 75 -- no.··Well, Page -- is there an odor control·1·

· ·plan contained within the application that was·2·

· ·submitted?·3·

· · · ·    A· ··I observed that there was one, but I also·4·

· ·observed that it was an incorrect odor control plan and·5·

· ·not representative of the plan.·6·

· · · ·    Q· ··Okay.··And let's look at Tab D at Page 157 --·7·

· ·157, yeah.··Is this the odor measurement plan that was·8·

· ·submitted within the application?·9·

· · · ·    A· ··I couldn't tell you if it was the one that was10·

· ·submitted, but it is the one that I observed within the11·

· ·application.12·

· · · ·    Q· ··And does this indicate requirements for the13·

· ·Lower Colorado River Authority?14·

· · · ·    A· ··It looks like it does.15·

· · · ·    Q· ··And so are these requirements that the16·

· ·applicant, Corix, is committing to?17·

· · · ·    A· ··Are you asking me if this is the odor18·

· ·management plan that will be implemented upon startup of19·

· ·the proposed facility?20·

· · · ·    Q· ··Let me -- yeah, I'll go ahead and ask that.21·

· ·Yeah.··Let me start with that question.··Is this the22·

· ·plan that would be implemented?23·

· · · ·    A· ··No.24·

· · · ·    Q· ··Is it your understanding that Corix -- is it25·
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· ·your understanding that the facility at issue here was·1·

· ·previously operated by the Lower Colorado River·2·

· ·Authority?·3·

· · · ·    A· ··I have no knowledge of that.·4·

· · · ·    Q· ··Okay.··So why would -- do you have any·5·

· ·knowledge as to why this application would include an·6·

· ·odor management plan imposing requirements to Lower·7·

· ·Colorado River Authority?·8·

· · · ·    A· ··I do not.·9·

· · · ·    Q· ··And so if I'm going to understand you, you10·

· ·don't -- you have no understanding as to the11·

· ·relationship between this plan and the application we12·

· ·are considering?13·

· · · ·    A· ··I do not.14·

· · · · · · · · ·              MR. ALLMON:··All right.··Your Honor,15·

· ·that's all my questions for this witness.··I pass the16·

· ·witness.17·

· · · · · · · · ·              JUDGE SMITH:··Any redirect?18·

· · · · · · · · ·              MR. TUCKFIELD:··No, Your Honor.19·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Thank you,20·

· ·Ms. Kinser.··You are excused.21·

· · · · · · · · ·              All right.··So that was your last witness,22·

· ·Mr. Tuckfield.··Is that correct?23·

· · · · · · · · ·              MR. TUCKFIELD:··Yes, Your Honor.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··We will go ahead,25·
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· ·then, and move on to the ED.·1·

· · · · · · · · ·              MS. PAWELKA:··Your Honor, may we take a·2·

· ·short break?·3·

· · · · · · · · ·              JUDGE SMITH:··Sure.··Why don't we do a·4·

· ·ten-minute break.··Why don't we do that.··We'll go ahead·5·

· ·and do a ten-minute break off the record.··Come back at·6·

· ·2:45.·7·

· · · · · · · · ·              (Recess:··2:35 p.m. to 2:45 p.m.)·8·

· · · · · · · · ·              JUDGE SMITH:··We'll go back on the record.·9·

· · · · · · · · ·              Okay.··Ms. Pawelka?10·

· · · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the11·

· ·ED calls Jenna Lueg to the stand.12·

· · · · ·      PRESENTATION ON BEHALF OF EXECUTIVE DIRECTOR13·

· · · · · · · · · · · · ··                       JENNA LUEG,14·

· ·having been first duly sworn, testified as follows:15·

· · · · · · · · · · ··                   DIRECT EXAMINATION16·

· ·BY MS. PAWELKA::17·

· · · ·    Q· ··Ms. Lueg, can you identified ED-JL-1?18·

· · · ·    A· ··Yes, it's my direct testimony.19·

· · · ·    Q· ··If I were to ask you the same questions as are20·

· ·in your direct testimony, would your answers be the same21·

· ·today as they were then?22·

· · · ·    A· ··Yes.23·

· · · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the24·

· ·Executive Director offers into evidence ED-JL-1 through25·
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· ·ED-JL-8.·1·

· · · · · · · · ·              (Exhibit ED Nos. ED-JL-1 through ED-JL-8·2·

· · · · · · · · ·              offered)·3·

· · · · · · · · ·              JUDGE SMITH:··Objections having already·4·

· ·been addressed, ED Exhibits JL-1 through JL-8 are·5·

· ·admitted.·6·

· · · · · · · · ·              (Exhibit ED Nos. ED-JL-1 through ED-JL-8·7·

· · · · · · · · ·              admitted)·8·

· · · · · · · · ·              MS. PAWELKA:··I pass the witness for·9·

· ·cross-examination.10·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And I think for this,11·

· ·we will do Applicant, OPEC, then Environmental12·

· ·Stewardship.13·

· · · · · · · · ·              So, Mr. Tuckfield, do you have any14·

· ·questions?15·

· · · · · · · · ·              MR. TUCKFIELD:··Yeah.··I just have a16·

· ·couple questions.17·

· · · · · · · · · · · ·                    CROSS-EXAMINATION18·

· ·BY MR. TUCKFIELD::19·

· · · ·    Q· ··Ms. Lueg, we heard a lot of testimony about the20·

· ·cumulative effect of wastewater discharges along the21·

· ·Colorado River.··How does TCEQ evaluate the cumulative22·

· ·effect or -- is that something you do or --23·

· · · ·    A· ··It's not something that I do.24·

· · · ·    Q· ··Who would do that?25·
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· · · ·    A· ··I think Jim Michalk.·1·

· · · ·    Q· ··Okay.··I'll save the questions for him, then.·2·

· · · · · · · · ·              MR. TUCKFIELD:··That's all I have.··I'll·3·

· ·pass the witness.·4·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Mehta?·5·

· · · · · · · · ·              MS. MEHTA:··No questions, Your Honor.·6·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Allmon?··Is·7·

· ·Mr. Allmon not back?·8·

· · · · · · · · ·              MR. ALLMON:··Sorry.··I've got to unmute·9·

· ·myself here.10·

· · · · · · · · ·              JUDGE SMITH:··All right.11·

· · · · · · · · · · · ·                    CROSS-EXAMINATION12·

· ·BY MR. ALLMON::13·

· · · ·    Q· ··Good afternoon, Ms. Lueg.··How are you?14·

· · · ·    A· ··Hi.··I am fine.··Thank you.15·

· · · ·    Q· ··Okay.··Now, did you review this permit16·

· ·application for compliance with the water quality17·

· ·standards?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··So was it your role to determine compliance20·

· ·with Tier 1?21·

· · · ·    A· ··Initially, yes.22·

· · · ·    Q· ··And other than the evaluation for the dissolved23·

· ·oxygen standard, did you do all other evaluations for24·

· ·the Tier 1 review?25·
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· · · ·    A· ··Ask me what evaluations you are talking about.·1·

· · · ·    Q· ··The Tier 1 review is for maintenance of·2·

· ·existing uses.··Correct?·3·

· · · ·    A· ··Right.··Yes.·4·

· · · ·    Q· ··And when we say "existing uses," that includes·5·

· ·all uses attained since 1975.··Is that correct?·6·

· · · ·    A· ··I believe so, yes.·7·

· · · ·    Q· ··Okay.··And so were you the one who did that·8·

· ·review for all parameters?·9·

· · · ·    A· ··Which parameters?10·

· · · ·    Q· ··Well, I guess what I'm -- the only exception11·

· ·I'm saying, Mr. Michalk reviewed it for dissolved12·

· ·oxygen.··Is that correct?13·

· · · ·    A· ··Correct.14·

· · · ·    Q· ··And so for all parameters other than dissolved15·

· ·oxygen, did you perform the Tier 1 review?16·

· · · ·    A· ··Yes, I -- yes.17·

· · · ·    Q· ··Okay.··And for the Tier 2 review, did you do18·

· ·that?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··And were -- did you perform that for all the21·

· ·different -- all the different parameters?22·

· · · ·    A· ··I'm still -- I still don't know what parameters23·

· ·you mean, if you could be specific.24·

· · · ·    Q· ··Let's -- so other than dissolved oxygen, did25·
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· ·you perform the Tier 2 antidegradation review?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··And what did you use as a baseline for your·3·

· ·Tier 2 review?·4·

· · · ·    A· ··The existing conditions.·5·

· · · ·    Q· ··And when you say "existing," are you·6·

· ·referencing the conditions as they exist right now in·7·

· ·the receiving orders?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··So did you make any effort to determine what10·

· ·the highest quality waters that have been existing there11·

· ·since 1975 were?12·

· · · ·    A· ··No.13·

· · · ·    Q· ··Did you make -- could you look with me to14·

· ·Applicant's Exhibit 01-08, I think it was -- 01-3?15·

· · · ·    A· ··Okay.16·

· · · ·    Q· ··And could you -- does this -- could you look17·

· ·with me to Page 63 of this exhibit?18·

· · · ·    A· ··Okay.19·

· · · ·    Q· ··And now does that provide the baseline20·

· ·conditions you're estimating from existing conditions as21·

· ·indicated by the latest edition of the water quality22·

· ·inventory or other available information unless there is23·

· ·information indicating that degradation in ambient water24·

· ·quality has occurred in the receiving waters since25·
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· ·November 28th of 1975?·1·

· · · ·    A· ··That's what it says, yes.·2·

· · · ·    Q· ··Did you make any evaluation of whether there's·3·

· ·information indicating degradation in ambient water·4·

· ·quality as occurred in the receiving waters since 1975?·5·

· · · ·    A· ··What was the first part of the question?·6·

· · · ·    Q· ··I said, so this says that one would use·7·

· ·existing conditions unless there's information·8·

· ·indicating the degradation in ambient water quality has·9·

· ·occurred in the receiving water since November 28, 1975.10·

· ·Do you see that?11·

· · · ·    A· ··Yes.12·

· · · ·    Q· ··And did you make any evaluation whether there's13·

· ·information indicating degradation in the ambient water14·

· ·quality has occurred in the receiving waters since15·

· ·November 28, 1975?16·

· · · ·    A· ··No.17·

· · · ·    Q· ··All right.··So were you here for the testimony18·

· ·of Dr. Ross and Mr. Park?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··Maybe it's Dr. Price.··I forget.··Did you see21·

· ·some of the discussion of the data that the LCRA has22·

· ·gathered?23·

· · · ·    A· ··Yes.24·

· · · ·    Q· ··Did you consider any of that data in performing25·
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· ·your Tier 2 review?·1·

· · · ·    A· ··No.·2·

· · · ·    Q· ··Did you consider any of that data in performing·3·

· ·your Tier 1 review?·4·

· · · ·    A· ··No.·5·

· · · ·    Q· ··Okay.··Now, I think that you offered·6·

· ·testimony -- well, were you the --·7·

· · · · · · · · ·              MR. ALLMON:··We can go ahead and pull down·8·

· ·the IPs for now.·9·

· · · ·    Q· ··(BY MR. ALLMON)··Were you involved in the TCEQ10·

· ·Executive Director's review of a permit application by11·

· ·Liberty Hill within the past few years?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··Okay.··If you could look with me -- let me pull14·

· ·up an exhibit.15·

· · · · · · · · ·              MR. ALLMON:··Claire, would --16·

· · · · · · · · ·              MS. HAMERLINCK:··Sorry, Eric.··Which17·

· ·document would you like?18·

· · · · · · · · ·              MR. ALLMON:··Yeah.··This is the Liberty19·

· ·Hill matter.20·

· · · · · · · · ·              MS. HAMERLINCK:··Okay.··Just one moment,21·

· ·please.··Sorry.22·

· · · · · · · · ·              MR. ALLMON:··We had some witnesses taken23·

· ·in a different order than we anticipated, so we're kind24·

· ·of the moving around here.25·
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· · · · · · · · ·              (Pause in proceedings)·1·

· · · ·    Q· ··(BY MR. ALLMON)··Okay.··Do you have before you·2·

· ·now the final order on the City of Liberty Hill renewal?·3·

· · · ·    A· ··Yes.·4·

· · · · · · · · ·              MR. ALLMON:··And could we scroll down,·5·

· ·Claire, and see if the permit is attached to that?·6·

· · · · · · · · ·              (Pause in proceedings)·7·

· · · ·    Q· ··(BY MR. ALLMON)··Okay.··Is this the permit that·8·

· ·was issued for the Liberty Hill facility?·9·

· · · ·    A· ··Go down to the date.··Yes.10·

· · · ·    Q· ··And if we could look at the effluent limits in11·

· ·there.··Let's look at the tables.··Does that have an12·

· ·interim effluent limit for total phosphorus of 0.0213·

· ·milligrams per liter?14·

· · · ·    A· ··Yes.15·

· · · ·    Q· ··And if we could look at the final interim16·

· ·effluent limitations.··Does that have an effluent limit17·

· ·of 0.02 milligrams per liter?18·

· · · ·    A· ··Yes.19·

· · · · · · · · ·              MR. ALLMON:··Okay.··And, Your Honor, we20·

· ·would offer this -- and we're only going to offer the21·

· ·cover page of the permit and then the first two pages as22·

· ·Exhibit ES -- I forget what we are on.23·

· · · · · · · · ·              (Exhibit ES No. ES-6 offered)24·

· · · · · · · · ·              MS. HAMERLINCK:··6.25·
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· · · · · · · · ·              MR. ALLMON:··ES-6.·1·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Any objections to·2·

· ·ES-6?·3·

· · · · · · · · ·              (No response)·4·

· · · · · · · · ·              JUDGE SMITH:··Not hearing any, Exhibit·5·

· ·ES-6 is admitted.·6·

· · · · · · · · ·              (Exhibit ES No. ES-6 admitted)·7·

· · · ·    Q· ··(BY MR. ALLMON)··And in the Liberty Hill·8·

· ·matter, has the Executive Director recommended a higher·9·

· ·phosphorous limit?10·

· · · ·    A· ··Higher than what is here?11·

· · · ·    Q· ··Yes.12·

· · · ·    A· ··Initially, yes.13·

· · · ·    Q· ··So what limit was in the draft permit issued by14·

· ·the Executive Director, if you recall?15·

· · · ·    A· ··I don't specifically remember.16·

· · · ·    Q· ··Okay.··So was the phosphorus limit lowered as a17·

· ·result of the contested case hearing process?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··Okay.··Now, I'd like to look at Exhibit JL-3 at20·

· ·Page 61.··Do you see here this is -- this was the21·

· ·implementation procedures for the surface water quality22·

· ·standards.··Correct?23·

· · · ·    A· ··Yes.24·

· · · ·    Q· ··And I see at the bottom it says, "For Tier 225·
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· ·reviews, the parameters concerned for individual water·1·

· ·bodies may include," and then it gives a list of·2·

· ·parameters.··Do you see that?·3·

· · · ·    A· ··Yes.·4·

· · · ·    Q· ··Is the Tier 2 review a parameter-specific·5·

· ·review?·6·

· · · ·    A· ··I don't know what it is for other people, but·7·

· ·for me, if there are concerns or parameters for·8·

· ·nutrients, then I would do a nutrient screen.··This·9·

· ·being a small municipal facility, total dissolved10·

· ·solids, sulfate, chloride do not apply.··It's also not a11·

· ·major facility as directed to segments, so PH would not12·

· ·apply.··And they don't have any temperature13·

· ·requirements, so that would not allow.··And everything14·

· ·else does not apply to me.15·

· · · ·    Q· ··Did you look at this prior history of the16·

· ·effluent for chlorides?17·

· · · ·    A· ··No.··It's -- no, because total dissolved18·

· ·sulfates, solids, sulphates, and chloride do not apply19·

· ·because it's a small municipal facility.20·

· · · ·    Q· ··So did you make any evaluation for your Tier 221·

· ·review with regard to sulfate or chloride?22·

· · · ·    A· ··No.23·

· · · ·    Q· ··Did you make any evaluation for your Tier 224·

· ·review with regard to suspended solids?25·
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· · · ·    A· ··No.·1·

· · · ·    Q· ··Did you make any evaluation for your Tier 1·2·

· ·review for sulfate, chloride, or suspended solids?·3·

· · · ·    A· ··No.·4·

· · · ·    Q· ··Now, did you look at the historical sampling·5·

· ·for those --·6·

· · · ·    A· ··No.·7·

· · · ·    Q· ··-- parameters?··Huh?·8·

· · · ·    A· ··No.·9·

· · · ·    Q· ··Okay.··Now, is there anything in the rules that10·

· ·would exempt a domestic wastewater treatment plant from11·

· ·the Tier 1 or Tier 2 review for those parameters?12·

· · · ·    A· ··For total dissolved solids, sulfate, and13·

· ·chloride?14·

· · · ·    Q· ··Yeah.15·

· · · ·    A· ··Yeah.··It talks about -- in the beginning of16·

· ·the screening, it talks about how minor municipal17·

· ·facilities do not need the screening.18·

· · · ·    Q· ··And is that in the TCEQ rules?19·

· · · ·    A· ··It's in IPs.20·

· · · ·    Q· ··But is it in the TCEQ rules?21·

· · · ·    A· ··I don't think so, but it's in the IPs.22·

· · · ·    Q· ··Okay.··Now, did you consider any way that the23·

· ·impact of -- are you familiar with contaminants of24·

· ·emerging concern?25·
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· · · ·    A· ··No, I'm not.·1·

· · · ·    Q· ··Are you familiar with PFAS?·2·

· · · ·    A· ··I know what they are, but that's it.·3·

· · · ·    Q· ··Did you make any consideration of the impact of·4·

· ·those in evaluating the permit application?·5·

· · · ·    A· ··No.·6·

· · · ·    Q· ··Can PFAS have toxic impacts?·7·

· · · ·    A· ··Potentially, I think they can.·8·

· · · ·    Q· ··Could they potentially have toxic impacts?·9·

· · · ·    A· ··Isn't that what you just asked me?10·

· · · ·    Q· ··I said harmful.··I guess I was trying to make11·

· ·sure I was specific.··Can they have toxic impacts?12·

· · · ·    A· ··Potentially, yes.13·

· · · ·    Q· ··Do the general criteria for the water quality14·

· ·standards prohibit toxic impacts as a result of a15·

· ·discharge?16·

· · · ·    A· ··Can you rephrase that?17·

· · · ·    Q· ··And perhaps if we look at the rules, it would18·

· ·make things a little bit better.··If you will look with19·

· ·me -- let me share my screen.··Make Claire's life a20·

· ·little bit easier.··Do you have before you now Chapter21·

· ·307 at 307.4?22·

· · · ·    A· ··Okay.23·

· · · ·    Q· ··And do you see three -- and Chapter 307, the24·

· ·entirety of Chapter 307 is the surface water quality25·
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· ·standards.··Correct?·1·

· · · ·    A· ··Yes.·2·

· · · ·    Q· ··And as we look at 307.4(d), does that say·3·

· ·surface waters must not be toxic to man from ingestion·4·

· ·of water, consumption of aquatic organisms or contact·5·

· ·with the skin or to terrestrial or aquatic life?·6·

· · · ·    A· ··Yes.·7·

· · · ·    Q· ··So is there any reason why the impact of PFAS·8·

· ·would not be considered in evaluating whether something·9·

· ·is going to result in surface waters being toxic?10·

· · · ·    A· ··We don't have any regulations to put limits on11·

· ·them.··The EPA hasn't, I guess, finished their studies12·

· ·for wastewater treatment plants in that regard.13·

· · · ·    Q· ··And so if I'm to understand you, you made no14·

· ·evaluation as to the relationship of PFAS to this15·

· ·particular general criteria of the water quality16·

· ·standards?17·

· · · ·    A· ··Correct.18·

· · · · · · · · ·              JUDGE SMITH:··You maybe want to watch19·

· ·what's on the screen.20·

· · · · · · · · ·              MR. ALLMON:··Okay.21·

· · · · · · · · ·              JUDGE SMITH:··It seems to be your notes.22·

· · · · · · · · ·              MR. ALLMON:··Oh, thank you, Your Honor.23·

· ·Sorry about that.24·

· · · · · · · · ·              (Pause in proceedings)25·
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· · · ·    Q· ··(BY MR. ALLMON)··All right.··Did you make any·1·

· ·visit to the facility -- to the area, Ms. Lueg?·2·

· · · ·    A· ··I'm thinking.··I don't remember.··I've been to·3·

· ·so many public meetings and site visits that I don't·4·

· ·remember.·5·

· · · ·    Q· ··Now, is toxicity limited to mortality of·6·

· ·organisms in the receiving waters?·7·

· · · ·    A· ··No.·8·

· · · ·    Q· ··What types of impacts would the consideration·9·

· ·of toxicity include?10·

· · · ·    A· ··Besides death, the growths and reproduction.11·

· · · ·    Q· ··Okay.··Are those the types of impacts you would12·

· ·understand that PFAS can potentially have?13·

· · · ·    A· ··Maybe, yeah.··Like I said, I don't know a lot14·

· ·about them.15·

· · · ·    Q· ··Okay.··Did you evaluate the potential impact of16·

· ·the facility discharged upon groundwater?17·

· · · ·    A· ··No.18·

· · · ·    Q· ··Did you conclude that if the surface water19·

· ·quality standards were met, then groundwater would be20·

· ·protected?21·

· · · ·    A· ··That's what we understand, yes.22·

· · · ·    Q· ··Are you a groundwater expert?23·

· · · ·    A· ··No.24·

· · · ·    Q· ··Have you any experience in, say, fate and25·
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· ·transport modeling for groundwater?·1·

· · · ·    A· ··No.·2·

· · · ·    Q· ··And I think we have covered today, would you·3·

· ·agree, that this permit has no limit on the total·4·

· ·nitrogen to be contained in the discharge?·5·

· · · ·    A· ··Of nitrate, no.·6·

· · · ·    Q· ··And so would it also -- do you understand that·7·

· ·total nitrogen is of concern for drinking water?·8·

· · · ·    A· ··I'm not a drinking water expert.·9·

· · · ·    Q· ··Okay.··So do you have any basis to conclude10·

· ·that the limits of the permit will result in a limit on11·

· ·the nitrogen present in the local drinking water wells?12·

· · · ·    A· ··I don't know.··I don't know anything about13·

· ·drinking water wells.14·

· · · ·    Q· ··Is there anything in the permit that would15·

· ·prevent elevated nitrogen levels in the area of16·

· ·groundwater wells?17·

· · · ·    A· ··I don't know.18·

· · · ·    Q· ··That's not something you looked at?19·

· · · ·    A· ··No.20·

· · · ·    Q· ··Did you make any specific evaluation of the21·

· ·impact on groundwater other than looking whether the22·

· ·surface water quality standards are met?23·

· · · ·    A· ··No.24·

· · · ·    Q· ··When one reduces the phosphorus in the25·
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· ·discharge at a wastewater treatment plant, does that·1·

· ·tend to increase the amount of nitrogen present in the·2·

· ·discharge?·3·

· · · ·    A· ··I don't think so.··I'm not sure, though.·4·

· · · ·    Q· ··You made no evaluation of that?·5·

· · · ·    A· ··No.·6·

· · · ·    Q· ··Okay.··What's the assimilative capacity?··Say,·7·

· ·when we were talking in reference to a stream, what do·8·

· ·the mean by the term "assimilative capacity"?·9·

· · · ·    A· ··I'm not sure.··I'd have to look it up.··Maybe10·

· ·cumulative load.··I'm not sure.11·

· · · ·    Q· ··Can it -- well, if we look at assimilative12·

· ·capacity, let's say, for nutrients, could it be13·

· ·considered the ability of the stream to accept14·

· ·additional nutrient loadings prior to becoming impaired?15·

· · · ·    A· ··I don't -- I don't know.16·

· · · ·    Q· ··So did you make any evaluation as to what17·

· ·percentage of the assimilative capacity would be18·

· ·consumed relative to this discharge if one were to19·

· ·consider the resulting contaminant load in comparison to20·

· ·the highest water quality attained since 1975?21·

· · · ·    A· ··No.··That's not in my job.22·

· · · ·    Q· ··You don't consider that part of the Tier 223·

· ·review?24·

· · · ·    A· ··No.25·
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· · · · · · · · ·              MR. ALLMON:··Your Honor, that's all my·1·

· ·questions for this witness.··I pass the witness.·2·

· · · · · · · · ·              JUDGE SMITH:··Ms. Pawelka?·3·

· · · · · · · · ·              MS. PAWELKA:··I just have a few·4·

· ·questions.·5·

· · · · · · · · · · ·                  REDIRECT EXAMINATION·6·

· ·BY MS. PAWELKA::·7·

· · · ·    Q· ··Ms. Lueg, did you follow all TCEQ rules and·8·

· ·regulations when you performed your Tier 1 and Tier 2·9·

· ·review?10·

· · · ·    A· ··Yes, I did.11·

· · · ·    Q· ··Did you follow the IPs?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··Are the IPs approved by the EPA?14·

· · · ·    A· ··Yes.15·

· · · ·    Q· ··Was the LCR data that Mr. Allmon mentioned16·

· ·relevant to your review?17·

· · · ·    A· ··No.18·

· · · · · · · · ·              MS. PAWELKA:··No further questions, Your19·

· ·Honor.20·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Mr. Tuckfield?21·

· · · · · · · · ·              MR. TUCKFIELD:··No questions, Your Honor.22·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Mehta?23·

· · · · · · · · ·              MS. MEHTA:··No questions, Your Honor.24·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon?25·
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· · · · · · · · ·              MR. ALLMON:··Yeah.··One.·1·

· · · · · · · · · · ··                   RECROSS-EXAMINATION·2·

· ·BY MR. ALLMON::·3·

· · · ·    Q· ··Could you look with me -- to follow up on the·4·

· ·questions you were asked, I want to look at the IPs.··I·5·

· ·guess there are two places in the record, but I have·6·

· ·them readily available as the Applicant's-01-3.·7·

· · · ·    A· ··(Witness complies).·8·

· · · ·    Q· ··And if you could look with me to Page 12 of·9·

· ·that document.10·

· · · ·    A· ··(Witness complies).11·

· · · ·    Q· ··Do you see the paragraph beginning with the12·

· ·bolded, "Who should read this document?"13·

· · · ·    A· ··Yes.14·

· · · ·    Q· ··And what does the last sentence of that15·

· ·paragraph say?16·

· · · ·    A· ··"This document should be interpreted as17·

· ·guidance and not as a replacement to the rules."18·

· · · ·    Q· ··So can following the IPs excuse a difference19·

· ·from following the process set forth in the TCEQ rules?20·

· · · ·    A· ··No.21·

· · · ·    Q· ··So if the TCEQ rules provide that the baseline22·

· ·for an antidegradation evaluation is the highest water23·

· ·quality attained since 1975, is that the baseline that24·

· ·one should use?25·
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· · · ·    A· ··If we have 100 percent information from that·1·

· ·time, but I don't know.·2·

· · · ·    Q· ··You didn't make any determination as to whether·3·

· ·the rules required something different than what the IPs·4·

· ·necessarily said?·5·

· · · ·    A· ··No, because this is our standard practice.·6·

· · · ·    Q· ··Okay.··And you didn't -- and in applying the·7·

· ·IPs, you said you did it consistent with those, but the·8·

· ·IPs say that existing water quality conditions only·9·

· ·apply if there's no information indicating the10·

· ·degradation of water quality.··Do you recall us covering11·

· ·that?12·

· · · ·    A· ··Yes.13·

· · · ·    Q· ··And so -- and you did not look at whether there14·

· ·was information indicating a lowering of water quality.15·

· ·Do you also recall that discussion?16·

· · · ·    A· ··Yes.17·

· · · ·    Q· ··And so to the degree you didn't make that18·

· ·evaluation, would you agree that you did not follow the19·

· ·process set forth in the implementation procedures?20·

· · · ·    A· ··I looked in the integrative report, which is21·

· ·what I used.22·

· · · ·    Q· ··Do the implementations procedures limit the23·

· ·type of information relevant to only that in the24·

· ·integrated report?25·
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· · · ·    A· ··No.·1·

· · · ·    Q· ··Okay.··They simply say that there is·2·

· ·information indicating degradation has occurred.·3·

· ·Correct?·4·

· · · ·    A· ··That's not the only thing they say.·5·

· · · ·    Q· ··Yeah.·6·

· · · ·    A· ··They don't even say that.·7·

· · · ·    Q· ··Okay.··If we could look at Page 63 of APP-01-3·8·

· ·and, again, looking at this sentence we covered.·9·

· · · ·    A· ··Uh-huh.10·

· · · ·    Q· ··You can use existing conditions unless there's11·

· ·information indicating degradation in ambient water12·

· ·quality has occurred in the receiving water since13·

· ·November 28, 1975.14·

· · · · · · · · ·              So is it your testimony that you followed15·

· ·that process there?16·

· · · ·    A· ··Well, I looked at the integrated report, so I17·

· ·looked at some other information.18·

· · · ·    Q· ··Yeah, but the integrated report is the full19·

· ·extent of the -- what you looked at to determine whether20·

· ·there's information indicating degradation in ambient21·

· ·water quality has occurred.··Is that correct?22·

· · · ·    A· ··I looked at the 303(d) list and the 305(b)23·

· ·list.24·

· · · ·    Q· ··And did you look at anything other than those25·
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· ·two in determining whether there's information·1·

· ·indicating degradation in the ambient water quality has·2·

· ·occurred?·3·

· · · ·    A· ··No.·4·

· · · ·    Q· ··And you say the 305(b) list.··Is that a list·5·

· ·of -- 303(d) is our list of impairments, and 305 is our·6·

· ·list of concerns.··Is that accurate?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··And the 305(b) list identifies certain·9·

· ·parameters of concern in the receiving waters.··Is that10·

· ·correct?11·

· · · ·    A· ··Correct.12·

· · · ·    Q· ··And do those concerns date all the way back to13·

· ·1975?14·

· · · ·    A· ··I'm not sure how far they go back.15·

· · · ·    Q· ··Okay.··If we could look at Protestant's Exhibit16·

· ·203, ES-203.··Do you see that this is a figure showing17·

· ·the history of listings for Segment 1428?18·

· · · ·    A· ··Can you blow it up a little bit?··Okay.··Yeah.19·

· · · ·    Q· ··And, for instance, when we see nitrate, when20·

· ·it -- CS, does that reflect a concern for support?21·

· · · ·    A· ··Yes.22·

· · · ·    Q· ··And that's listed as concern for support, let's23·

· ·say, for nitrate ending in 2006, but it wasn't -- and24·

· ·in -- it kind of dropped out in 2004 and was listed of25·
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· ·concern in 2002 but was not listed for -- of concern for·1·

· ·nitrate prior to that.··Do you see that?·2·

· · · ·    A· ··Yes.·3·

· · · ·    Q· ··Now, does the fact that this in the three --·4·

· ·and what we are looking at here is essentially the·5·

· ·history of the 305(b) listing.··Correct?·6·

· · · ·    A· ··It looks like it, yeah.·7·

· · · ·    Q· ··And so the fact that this was not identified as·8·

· ·a concern in the 305(b) list prior to 2000 but was of·9·

· ·concern after 2000, did that factor into your evaluation10·

· ·in any way?11·

· · · ·    A· ··No.12·

· · · ·    Q· ··If a water moves from not being listed as13·

· ·concern to being listed as concern, does that indicate a14·

· ·lowering of water quality?15·

· · · ·    A· ··I don't think so.16·

· · · ·    Q· ··What does it mean for a water body to be listed17·

· ·as concern for a particular parameter?18·

· · · ·    A· ··I don't -- I don't do that.··That's the Water19·

· ·Quality Planning Group would know that, and they -- they20·

· ·do all these impairments and concerns.21·

· · · ·    Q· ··I think you just said that you looked at the22·

· ·305(b) list in making your evaluation.··Is that what you23·

· ·said?24·

· · · ·    A· ··I looked at the 2022, the current one at that25·
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· ·time.·1·

· · · ·    Q· ··But you don't look at any historical trends in·2·

· ·that listing?·3·

· · · ·    A· ··No.·4·

· · · ·    Q· ··So how is it that you are looking at the·5·

· ·current concern list tells you whether the water quality·6·

· ·has been lowered since 1975?·7·

· · · ·    A· ··Just because it had a concern doesn't mean it's·8·

· ·lowered.·9·

· · · ·    Q· ··So did you look at the integrated report and10·

· ·the 305(b) list for the purpose of determining whether11·

· ·water quality has been lowered since 1975?12·

· · · ·    A· ··No.13·

· · · ·    Q· ··Did you look at anything to make a14·

· ·determination whether water quality has been lowered15·

· ·since 1975?16·

· · · ·    A· ··No.17·

· · · ·    Q· ··Okay.··And so what was your basis for using18·

· ·existing conditions as baseline?19·

· · · ·    A· ··Can you rephrase the question?20·

· · · ·    Q· ··I think that in the IPs we looked at, baseline21·

· ·conditions are estimated from existing conditions unless22·

· ·there's information indicating degradation in ambient23·

· ·water quality has occurred in receiving water since24·

· ·November 28, 1975.··Do you recall that language --25·
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· · · ·    A· ··Yes.·1·

· · · ·    Q· ··-- from the implementation procedure?·2·

· · · ·    A· ··Yes.·3·

· · · ·    Q· ··And so in applying that, I'm trying to·4·

· ·understand what evaluation you did to determine whether·5·

· ·there's information indicating degradation in ambient·6·

· ·water quality has occurred in the receiving waters since·7·

· ·November 28, 1975.··Did I -- I know just now you said·8·

· ·that you didn't look at the integrated report or the·9·

· ·305(b) list to determine that existence of degradation.10·

· ·Was there anything you looked at to make that11·

· ·determination?12·

· · · ·    A· ··No.13·

· · · ·    Q· ··Okay.··So to the degree that there is14·

· ·information indicating degradation in ambient water15·

· ·quality has occurred in the receiving water since16·

· ·November 28, 1975, would it be appropriate to use that17·

· ·higher level of water quality that was previously18·

· ·attained?19·

· · · · · · · · ·              MR. ALLMON:··And, Claire, we can go ahead20·

· ·and stop sharing the screen.21·

· · · · · · · · ·              (Pause in proceedings)22·

· · · ·    A· ··The higher level previous -- that was23·

· ·previously attained when what was attained?24·

· · · ·    Q· ··(BY MR. ALLMON)··I guess I'm looking at the25·
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· ·IPs, which in redirect you said that you followed.··And·1·

· ·I'm looking at baseline conditions.··Did you -- you used·2·

· ·existing conditions, as I understand it.··Correct?·3·

· · · ·    A· ··Correct.··Yeah.·4·

· · · ·    Q· ··But that's only to be done where there's not·5·

· ·information indicating degradation in ambient water·6·

· ·quality.··Correct?·7·

· · · ·    A· ··Correct.·8·

· · · ·    Q· ··And I'm trying to understand what was your·9·

· ·basis for using existing conditions -- well, what basis10·

· ·did you have for determining there's not information11·

· ·indicating that there's degradation in ambient water12·

· ·quality that's occurred in the receiving water since13·

· ·1975?14·

· · · ·    A· ··What did I use?15·

· · · ·    Q· ··Yeah.··What was your basis for determining16·

· ·that's not the case?17·

· · · ·    A· ··My -- I didn't have a basis besides the 303(d)18·

· ·list and 305(b) list and Google Earth images over time.19·

· · · ·    Q· ··I think you said you looked -- the 305(d) list20·

· ·and 305(b) list, you didn't look at to determine time21·

· ·changes in water quality.··Correct?22·

· · · ·    A· ··Right.··But I just remembered that I didn't23·

· ·look at Google Earth going back in time.24·

· · · ·    Q· ··And --25·
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· · · ·    A· ··That's very -- I guess that's the only visual.·1·

· · · ·    Q· ··And how did Google Earth inform your·2·

· ·determination that the receiving waters has not been·3·

· ·degraded since 1975?·4·

· · · ·    A· ··I don't -- I don't know.··Yeah.··I don't know.·5·

· · · ·    Q· ··Okay.·6·

· · · · · · · · ·              MR. ALLMON:··All right.··Your Honor,·7·

· ·that's all of my questions for this witness.··I pass the·8·

· ·witness.·9·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Final redirects?10·

· · · · · · · · ·              MS. PAWELKA:··No redirect, Your Honor.11·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Thank you, Ms. Lueg.12·

· ·You're excused.13·

· · · · · · · · ·              We'll go ahead and get started, then, on14·

· ·the next witness.15·

· · · · · · · · ·              MS. PAWELKA:··At this time the ED calls16·

· ·Jim Michalk to the stand.17·

· · · · · · · · · · · ··                     JAMES MICHALK,18·

· ·having been first duly sworn, testified as follows:19·

· · · · · · · · · · ··                   DIRECT EXAMINATION20·

· ·BY MS. PAWELKA::21·

· · · ·    Q· ··Mr. Michalk, can you identify ED-JM-1?22·

· · · ·    A· ··I believe that is my prefiled testimony.23·

· · · ·    Q· ··If I were to ask you the same questions as are24·

· ·in your prefiled testimony, would your answer be the25·
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· ·same today as it was then?·1·

· · · ·    A· ··Yes.·2·

· · · · · · · · ·              MS. PAWELKA:··Your Honor, at this time I·3·

· ·admit {sic} into evidence ED-JM-1 through ED-JM-20.·4·

· · · · · · · · ·              (Exhibit ED Nos. ED-JM-1 through ED-JM-20·5·

· · · · · · · · ·              offered)·6·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Objections having·7·

· ·already been addressed, Exhibits JM-1 through JM-20 are·8·

· ·admitted.·9·

· · · · · · · · ·              (Exhibit ED Nos. ED-JM-1 through ED-JM-2010·

· · · · · · · · ·              admitted)11·

· · · · · · · · ·              MS. PAWELKA:··I tender Mr. Michalk for12·

· ·cross-examination.13·

· · · · · · · · ·              JUDGE SMITH:··Okay.··To the same order,14·

· ·Mr. Tuckfield?15·

· · · · · · · · ·              MR. TUCKFIELD:··No questions, Your Honor.16·

· · · · · · · · ·              JUDGE SMITH:··Ms. Mehta?17·

· · · · · · · · ·              MS. MEHTA:··No questions, Your Honor.18·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon?19·

· · · · · · · · · · · ·                    CROSS-EXAMINATION20·

· ·BY MR. ALLMON::21·

· · · ·    Q· ··Yeah.··Good afternoon, Mr. Michalk.··How are22·

· ·you?23·

· · · ·    A· ··Hello, Mr. Allmon, I'm pretty good.24·

· · · ·    Q· ··Good to see you again.25·
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· · · ·    A· ··Yes.·1·

· · · ·    Q· ··I would like you to look with me to your·2·

· ·testimony at Page 34.··I'd look at Line 10 on Page 34.·3·

· · · ·    A· ··Okay.··Trying to get to it on the screen here,·4·

· ·too.·5·

· · · ·    Q· ··Sure.·6·

· · · ·    A· ··Page 34, Line 10, you said?·7·

· · · ·    Q· ··Yeah.··There -- you say, "The focus of my·8·

· ·analysis for TPDES permits such as this one is dissolved·9·

· ·oxygen."··Do you see that?10·

· · · ·    A· ··Yes.11·

· · · ·    Q· ··So did you play any role in the valuation of12·

· ·this permit for any parameter other than dissolved13·

· ·oxygen?14·

· · · ·    A· ··Just for the oxygen demanding constituents,15·

· ·CBOD and ammonia nitrogen and the -- the effluent DO16·

· ·limit that I put in the draft permit, but no other17·

· ·parameters besides those.18·

· · · ·    Q· ··And those would be the parameters of the permit19·

· ·that are relevant to the dissolved oxygen evaluation?20·

· · · ·    A· ··Correct.21·

· · · ·    Q· ··And so as we look at the impacts upon the22·

· ·receiving waters, your role was to look at the impact23·

· ·upon dissolved oxygen.··Is that correct?24·

· · · ·    A· ··That is correct.25·
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· · · ·    Q· ··And you didn't look at any other parameter in·1·

· ·the receiving water?·2·

· · · ·    A· ··I did not.·3·

· · · ·    Q· ··So, for instance, when we talked about·4·

· ·excessive algal growth, that wasn't something you looked·5·

· ·at?·6·

· · · ·    A· ··That was not something I looked at.·7·

· · · ·    Q· ··Okay.··And so you are not offering an opinion·8·

· ·on any parameter other than dissolved oxygen.··Is that·9·

· ·correct?10·

· · · ·    A· ··Other than those oxygen-demanding constituents11·

· ·that I mentioned, that is correct.12·

· · · ·    Q· ··Okay.··And was the QUAL-TX model used for this13·

· ·permit evaluation?14·

· · · ·    A· ··Yes, it was.15·

· · · ·    Q· ··And was it calibrated or uncalibrated?16·

· · · ·    A· ··The Colorado River main stem portion is17·

· ·calibrated.··The unnamed tributary was a separate model18·

· ·that is uncalibrated.19·

· · · ·    Q· ··Now, did the State previously create calibrated20·

· ·models of waste load evaluation models to evaluate the21·

· ·impact on a watershed for multiple discharges?22·

· · · ·    A· ··Yes.23·

· · · ·    Q· ··And were you involved in any of those efforts?24·

· · · ·    A· ··Mostly, no.··I was involved in some data25·
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· ·collection regarding updates to the Houston ship channel·1·

· ·WLE model.··But other than that, the WLE model·2·

· ·development was all prior to the time that I had joined·3·

· ·the Texas Commission on Environmental -- or Texas·4·

· ·Natural Resource Conservation Commission at that time.·5·

· · · · · · · · ·              MR. ALLMON:··You can stop sharing the·6·

· ·screen, Claire, for now.·7·

· · · ·    Q· ··(BY MR. ALLMON)··And when we say "WLE," you are·8·

· ·talking about waste load evaluation?·9·

· · · ·    A· ··Correct.10·

· · · ·    Q· ··And would it be possible to perform that same11·

· ·type of comprehensive model for the Colorado River?12·

· · · ·    A· ··It is basically the same level of effort that13·

· ·went into creating the Colorado River calibrated model.14·

· ·I'm not sure why it is not considered a waste load15·

· ·evaluation, but it -- but it is not officially a waste16·

· ·load evaluation.17·

· · · ·    Q· ··And does a waste load evaluation essentially18·

· ·tell you what load of a contaminant a water body is able19·

· ·to accept without moving into impairment?20·

· · · ·    A· ··I think that's basically correct.··Yeah.··Just21·

· ·to meet -- to ensure that dissolved oxygen criteria are22·

· ·met.23·

· · · ·    Q· ··And has any such evaluation been made here as24·

· ·to whether the total load of nutrients and other25·
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· ·oxygen-demanding substances being contributed to the·1·

· ·Colorado River are such as to avoid impairment?·2·

· · · ·    A· ··No.··The -- the modeling that is performed to·3·

· ·assess dissolved oxygen impacts -- well, being a·4·

· ·calibrated model does include some nutrient and·5·

· ·algae-related components, but it is intended to look·6·

· ·specifically at wastewater contributions from CBOD and·7·

· ·ammonia nitrogen.·8·

· · · ·    Q· ··Okay.··Are there contributions from materials·9·

· ·other than CBOD and ammonia nitrogen that can impact10·

· ·dissolved oxygen?11·

· · · ·    A· ··They can, sure.12·

· · · ·    Q· ··And so did the modeling here consider those13·

· ·other constituents?14·

· · · ·    A· ··In -- in being calibrated, it did look at15·

· ·site-specific data that was collected as part of the16·

· ·model development to develop rates for various17·

· ·parameters that can impact dissolved oxygen, things that18·

· ·are naturally occurring as well as some algae-related19·

· ·impacts, Chlorophyll-related impacts.20·

· · · ·    Q· ··And so you referred to the calibrated part of21·

· ·the model.··So that would be the modeling as it related22·

· ·to the Colorado River?23·

· · · ·    A· ··That is correct.24·

· · · ·    Q· ··But not to the modeling of the unnamed25·
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· ·tributary?·1·

· · · ·    A· ··The unnamed tributary model includes some other·2·

· ·things that affect dissolved oxygen like sediment oxygen·3·

· ·demand, reaeration rates and such.··But it does not·4·

· ·include an algae or nutrient-related component as the·5·

· ·calibrated model does.·6·

· · · ·    Q· ··And so can that -- what consequence does that·7·

· ·have for the predictions when you use the uncalibrated·8·

· ·model?·9·

· · · ·    A· ··Generally, since these are models that predict10·

· ·daily average values, when Chlorophyll-a specifically is11·

· ·included in the models, they tend to result in a little12·

· ·bit -- air daily average dissolved oxygen predictions,13·

· ·so when we don't have sufficient data to develop a14·

· ·calibrated model, we typically will not include that15·

· ·Chlorophyll or algae component in order to ensure that16·

· ·the modeling is conservative and will not be increasing17·

· ·dissolved oxygen levels from really an unknown amount of18·

· ·algae or Chlorophyll or unknown rates related to that19·

· ·parameter.20·

· · · ·    Q· ··All right.··Now, if stream conditions change,21·

· ·would the models need to change to generate accurate DO22·

· ·predictions when we talk about the calibrated models for23·

· ·the Colorado River?24·

· · · ·    A· ··Possibly.25·
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· · · ·    Q· ··And could that change in the stream conditions·1·

· ·include, for instance, if the LCRA altered its·2·

· ·management of the Highland Lakes?·3·

· · · ·    A· ··That is a possibility.·4·

· · · ·    Q· ··Okay.··And did the LCRA alter its management of·5·

· ·the Highland Lakes in around 2011?·6·

· · · ·    A· ··I was not sure of the year.··2011 makes sense·7·

· ·since that was the super hot, super dry year when·8·

· ·everything was on fire.··My understanding is that the --·9·

· ·specifically releases related to rice production down in10·

· ·the lower part of the water shed is related now to the11·

· ·amount of water that is being held in Lake Buchanan and12·

· ·Lake Travis.··I'm not sure of the exact parameters13·

· ·involved or lake levels involved.14·

· · · · · · · · ·              The obligatory releases do also include15·

· ·obligations for domestic use, industrial use, other16·

· ·water rights, other agricultural uses, and then17·

· ·environmental flows for the -- the river and bays18·

· ·downstream.19·

· · · ·    Q· ··So did the calibrated model that you referenced20·

· ·for the Colorado River, was it based on LCRA management21·

· ·practices prior to 2 -- the 2011 range when those22·

· ·practices were altered?23·

· · · ·    A· ··That probably is true, yes.24·

· · · ·    Q· ··And do you know whether those calibration25·
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· ·assumptions remain valid after that alteration in the·1·

· ·management of the Highland Lakes?·2·

· · · ·    A· ··I think the majority of the rates would still·3·

· ·be accurate.·4·

· · · ·    Q· ··But did you do any evaluation to determine·5·

· ·that?·6·

· · · ·    A· ··I did not.··One of my former colleagues·7·

· ·conducted some updates to the calibrated model to bring·8·

· ·it up to date in 2005, which, of course, is also·9·

· ·pre2011.··There haven't been any major updates other10·

· ·than adjusting the 7Q2 headwater flows since that time.11·

· · · ·    Q· ··So do you know whether the calibrated model12·

· ·accurately reflects conditions as they -- as the13·

· ·Colorado River currently is managed?14·

· · · ·    A· ··I think -- I think they still do, but that was15·

· ·not something I had really taken into consideration16·

· ·prior to today.17·

· · · ·    Q· ··Okay.··And prior to this line of questioning.18·

· ·Huh?19·

· · · ·    A· ··Right.20·

· · · ·    Q· ··All right.··So not something you evaluated when21·

· ·you were looking at whether the modeling in this case22·

· ·was accurate?23·

· · · ·    A· ··It's still my opinion that the -- the lowest24·

· ·flows do occur in the -- in the cooler weather months.25·
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· ·Not just because of the rice farming but because of·1·

· ·increased demands for other uses during the -- the·2·

· ·warmer weather months, so I -- I think the -- my opinion·3·

· ·is that the -- the -- for example, the October·4·

· ·temperatures being used as -- as critical condition, I·5·

· ·believe that is still appropriate.·6·

· · · ·    Q· ··Okay.··I'd like you to look in your -- the·7·

· ·exhibits accompanying your testimony to Exhibit JM-12.·8·

· · · ·    A· ··Okay.·9·

· · · ·    Q· ··And let me ask you this back up here.··In your10·

· ·opinion, does the QUAL-TX model provide accurate11·

· ·predictions of what the dissolved oxygen in the12·

· ·receiving waters will be if the permit is granted and13·

· ·exercised to the full extent of the authorization?14·

· · · ·    A· ··Yes, I believe so.15·

· · · ·    Q· ··And has any research been performed to evaluate16·

· ·whether the QUAL-TX model provides an accurate17·

· ·prediction of water quality on discharge?18·

· · · ·    A· ··Well, there have not been any exceedances19·

· ·indicated in the Texas integrated report data or the --20·

· ·that LCRA data that was presented that indicate that21·

· ·there are occurrences on any frequent at all basis for22·

· ·either daily average dissolved oxygen concentrations not23·

· ·meeting criteria or, for that matter, daily minimum24·

· ·dissolved oxygen criteria not being met.25·
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· · · ·    Q· ··When you say "no concerns," there are concerns·1·

· ·for the receiving waters here, Segment 1428.··Is that·2·

· ·accurate?·3·

· · · ·    A· ··Not for dissolved oxygen.·4·

· · · ·    Q· ··But for other -- for nutrients.··Correct?·5·

· · · ·    A· ··That's outside the scope of my analysis.·6·

· · · ·    Q· ··Okay.··Let's look at Exhibit JM-12.··I want to·7·

· ·look at Page 432.·8·

· · · · · · · · ·              MR. ALLMON:··If we could blow this up.·9·

· · · ·    Q· ··(BY MR. ALLMON)··Are the model dimensions for10·

· ·the unnamed tributary reflected in the depth and width11·

· ·values for each one?12·

· · · ·    A· ··This is the unnamed tributary model?13·

· · · ·    Q· ··Yes.··And you see that top -- hydraulic14·

· ·parameter values for each one?15·

· · · ·    A· ··Okay.16·

· · · ·    Q· ··And immediately beneath the word "parameter,"17·

· ·do you see depth and width?18·

· · · ·    A· ··Yes.19·

· · · ·    Q· ··And is that identifying the calculated depth in20·

· ·that unnamed tributary, according to the model?21·

· · · ·    A· ··Those -- yes, those are the dimensions based on22·

· ·default hydraulic coefficients that were used in the23·

· ·unnamed tributary model.24·

· · · ·    Q· ··And what's the depth that was used?25·
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· · · ·    A· ··Well, the development -- the depth that was·1·

· ·predicted by the model are run at the final proposed·2·

· ·flow phase is 0.16 meter.·3·

· · · ·    Q· ··And do you know what that is in feet?·4·

· · · ·    A· ··May I consult my calculator?·5·

· · · ·    Q· ··Sure.··Go right ahead.·6·

· · · ·    A· ··About half a foot.·7·

· · · ·    Q· ··All right.··And we have got a width there of·8·

· ·7.25 meters.··Do you have roughly what that is in feet·9·

· ·to help us relate?10·

· · · ·    A· ··It looks like just under 24 feet.11·

· · · ·    Q· ··So this model is anticipating a circumstance12·

· ·where you have a water body that is about half a foot13·

· ·deep and about 24-feet wide?14·

· · · ·    A· ··During those discharge conditions, that's what15·

· ·the default hydraulics would indicate.16·

· · · ·    Q· ··And how does the depth of water impact the17·

· ·reaeration rate that's occurring?18·

· · · ·    A· ··Well, all else being equal, probably the deeper19·

· ·it is, the less reaeration there is, although it could20·

· ·vary depending on factors like the velocity of the21·

· ·stream.22·

· · · ·    Q· ··And so if you have a more shallow water body,23·

· ·does that tend to raise the dissolved oxygen by allowing24·

· ·more oxygen to go into the water column?25·
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· · · ·    A· ··Typically, I believe that would be accurate.·1·

· · · ·    Q· ··Okay.··Now, if you could look with me to the·2·

· ·administrative record, Tab D at Page 33.·3·

· · · ·    A· ··Okay.·4·

· · · ·    Q· ··Do you see here on the left a picture facing·5·

· ·upstream of the existing proposed outfall location?·6·

· · · ·    A· ··Okay.·7·

· · · ·    Q· ··And on the right, a picture facing downstream·8·

· ·of the existing proposed outfall location?·9·

· · · ·    A· ··Yes.10·

· · · ·    Q· ··Does this look to be a water body that's half a11·

· ·foot deep and 25-foot wide?12·

· · · ·    A· ··It could be half a foot deep when there's water13·

· ·in it?14·

· · · · · · · · ·              (Simultaneous speaking)15·

· · · ·    Q· ··(BY MR. ALLMON)··When that water flows out of16·

· ·the discharge point, does it flow into this culvert17·

· ·there?18·

· · · ·    A· ··I have no idea.··I assume that is what is going19·

· ·on, but I don't know.20·

· · · · · · · · ·              (Simultaneous speaking)21·

· · · ·    Q· ··(BY MR. ALLMON)··And we've got Picture 4 facing22·

· ·downstream.··So the water existing, as it moves23·

· ·downstream, would flow through that culvert if this24·

· ·picture from the application is accurate.25·
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· · · ·    A· ··If the picture is accurate, that -- that seems·1·

· ·correct.·2·

· · · ·    Q· ··And does that resemble a water body that is·3·

· ·24-feet wide and half a foot deep?·4·

· · · ·    A· ··Well, the culvert wouldn't be very long.··So·5·

· ·it's not really applicable to the model predicted widths·6·

· ·or depths or velocities.·7·

· · · ·    Q· ··And now the model assumed that 24-foot width·8·

· ·and half a foot depth for the entire reach of that·9·

· ·unnamed tributary.··Is that correct?10·

· · · ·    A· ··They would be average conditions.11·

· · · ·    Q· ··Well, let's look back at the JM-12 to what we12·

· ·were just looking at.13·

· · · · · · · · ·              So it divided that unnamed tributary into14·

· ·21 different segments.··Is that correct?15·

· · · ·    A· ··21 different elements.16·

· · · ·    Q· ··Elements --17·

· · · ·    A· ··Yes.18·

· · · ·    Q· ··And all of those, only .1 kilometers long.··Is19·

· ·that accurate?20·

· · · ·    A· ··That is correct.21·

· · · ·    Q· ··And they were all characterized as being22·

· ·.16 meters deep and 7.25 meters wide?23·

· · · ·    A· ··Yes.··It's modeled as a single reach because we24·

· ·don't have any site-specific stream transect data.··So25·
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· ·default values would be used throughout.··We wouldn't·1·

· ·have any other information to develop site specific·2·

· ·hydraulic coefficients for smaller subsegments of that·3·

· ·reach.·4·

· · · ·    Q· ··Now, did you have the photos we just looked at·5·

· ·available?·6·

· · · ·    A· ··I did not.··I -- I did not -- well, I may have·7·

· ·created this model many years ago.··I don't remember·8·

· ·when the facility was new.·9·

· · · ·    Q· ··So you didn't --10·

· · · ·    A· ··I was not involved in this application11·

· ·originally when it was reviewed.12·

· · · ·    Q· ··All right.··So you did not look at those photos13·

· ·and see whether they bore any rational relationship to14·

· ·the assumptions of this model.··Is that correct?15·

· · · ·    A· ··That is correct, but it wouldn't have made any16·

· ·difference.17·

· · · ·    Q· ··Why would it not have made a difference?18·

· · · ·    A· ··If there is not sufficient information19·

· ·available to develop site-specific hydraulic20·

· ·coefficients, then our SOPs indicate that we should use21·

· ·default hydraulic coefficient values for effective22·

· ·free-flowing reaches, and there was not site specific23·

· ·stream transect data to develop site specific hydraulics24·

· ·from.25·
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· · · ·    Q· ··All right.··I'd like to look back to the·1·

· ·administrative record at Page 31.··Do you see the aerial·2·

· ·photograph here?·3·

· · · ·    A· ··I do.·4·

· · · ·    Q· ··Is there any water body 25-foot wide reflected·5·

· ·in this aerial photograph?·6·

· · · ·    A· ··I have no idea.··I -- I don't see a water body·7·

· ·at all.·8·

· · · ·    Q· ··Okay.··So there's nothing wide enough to be·9·

· ·seen from this perspective?10·

· · · ·    A· ··No.··It's not uncommon for us to not be able to11·

· ·see a water body and have to use default hydraulic12·

· ·coefficients like any other site-specific information.13·

· · · ·    Q· ··All right.··I'd like to look at Exhibit14·

· ·ED-JL-3.··Let me ask, are you familiar with the15·

· ·Manning's equation for open channel flow?16·

· · · ·    A· ··Only pretty vaguely.17·

· · · ·    Q· ··Okay.··Would the characteristics of a 25-foot18·

· ·wide, half-foot deep average water have the same Manning19·

· ·characteristics as what we were just looking at in those20·

· ·photographs?21·

· · · ·    A· ··We used the same Manning's coefficient for22·

· ·pretty much all flowing water bodies.23·

· · · ·    Q· ··So you don't adjust it at all depending on the24·

· ·specific circumstances of what you are looking at?25·
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· · · ·    A· ··No.··I think I've maybe adjusted it once or·1·

· ·twice when I was trying to model along a culvert·2·

· ·section, but other than that, we -- we leave that·3·

· ·parameter blown.·4·

· · · ·    Q· ··And so when you look at the culvert section in·5·

· ·this discharge, did you make any evaluation of whether·6·

· ·the Manning coefficients were appropriate here?·7·

· · · ·    A· ··No.··Like I mentioned, I -- I mean, I don't·8·

· ·know specifically anything about that culvert, but my·9·

· ·presumption is that it's very short and that most of the10·

· ·discharge route is surface water.11·

· · · ·    Q· ··You made no inspection to determine the length12·

· ·of that culvert?13·

· · · ·    A· ··No.14·

· · · ·    Q· ··So you don't know that it's short?15·

· · · ·    A· ··I don't know that it's short, but water16·

· ·typically travels very rapidly through culverts of that17·

· ·type.18·

· · · ·    Q· ··And just to back up, when we say, "Manning's19·

· ·equation," what are we talking about?20·

· · · ·    A· ··It's a roughness coefficient.21·

· · · ·    Q· ··And roughness being kind of the character of22·

· ·what the base of the water body is?23·

· · · ·    A· ··Yes.24·

· · · ·    Q· ··Have you checked the QUAL-TX hydraulic25·
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· ·predictions for whether they are reasonable here?·1·

· · · ·    A· ··Which predictions?·2·

· · · ·    Q· ··Let's say the 24-foot wide and half a foot deep·3·

· ·predictions of the character of the receiving water;·4·

· ·have you checked to determine whether those are·5·

· ·reasonable for this instance?·6·

· · · ·    A· ··I mean, that's the approach we take using·7·

· ·defaults when we don't have better information.··We·8·

· ·don't just make up values.··We welcome any site-specific·9·

· ·information, but it's not required for an applicant to10·

· ·collect that information for this type of water body,11·

· ·but, yeah.··I'll agree with you that it -- right at the12·

· ·location of those photos, it does not appear to be13·

· ·24-feet wide.··It -- it could appear to be 24-feet wide14·

· ·in areas between the discharge point and the river,15·

· ·though.··I don't know one way or the other.16·

· · · ·    Q· ··Did you make any evaluation to determine17·

· ·whether it's 25-foot wide at any point when between the18·

· ·discharge point and the river?19·

· · · ·    A· ··No.··Like I said, we would just use the default20·

· ·values.··Even if someone took tape measures of the21·

· ·width, but they -- those measures were not paired with22·

· ·depth measurements, water depth measurements, and either23·

· ·velocity or flow measurements, we would be unable to use24·

· ·those measured width values by themselves in any way.25·
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· · · ·    Q· ··And now -- but you mentioned an applicant.··If·1·

· ·an applicant were to bring you different values and ask·2·

· ·you to use different values, would you do that?·3·

· · · ·    A· ··If they collected stream transect data that·4·

· ·included width, depth, velocity, and flow information,·5·

· ·we would take a look at it to see if it was sufficient·6·

· ·to use to refine the modeling.·7·

· · · ·    Q· ··And I guess earlier I asked you whether you did·8·

· ·any evaluation to see if these parameters were·9·

· ·reasonable in this case.··And I think you then10·

· ·referenced that -- kind of that you have a standard way11·

· ·of doing things.··I just want to go ahead and make sure12·

· ·I get an answer.13·

· · · · · · · · ·              So did you make an evaluation to determine14·

· ·whether those width and depths were reasonable in this15·

· ·particular case?16·

· · · ·    A· ··They're reasonable for the purposes that they17·

· ·were used for.18·

· · · ·    Q· ··And what are those purposes?19·

· · · ·    A· ··To take a conservative assessment of potential20·

· ·dissolved oxygen impacts in the tributary as well as the21·

· ·amounts of oxygen demanding constituents that will22·

· ·remain when they reach the river on a conservative23·

· ·basis.24·

· · · ·    Q· ··Is the use of a more shallow depth than the25·
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· ·actual depth the conservative assumption?·1·

· · · ·    A· ··I think arguably -- arguably it would be in·2·

· ·regard to impacts on the Colorado River because the·3·

· ·deeper and wider hydraulic values that derive from the·4·

· ·fault conditions would mean that -- well, I'm kind of·5·

· ·getting myself mixed up here.·6·

· · · · · · · · ·              Yeah.··Could you -- could you re-ask the·7·

· ·question?·8·

· · · ·    Q· ··Well, let just say -- so is this depth and·9·

· ·width essentially based on a statewide average?10·

· · · ·    A· ··That is my understanding, yes.11·

· · · ·    Q· ··Okay.··And is there any assurance that that12·

· ·statewide average would provide an accurate prediction13·

· ·of the dissolved oxygen concentration in this particular14·

· ·receiving water?15·

· · · ·    A· ··I don't think there's any reason to think it16·

· ·would not.··I mean, not necessarily accurate so much as17·

· ·ensuring that it's a conservative and protective18·

· ·prediction.··If -- if the water is actually shallower,19·

· ·then the predicted dissolved oxygen levels would be20·

· ·higher in the tributary and would also be higher as that21·

· ·water reaches the Colorado River.22·

· · · ·    Q· ··Now, if the water is deeper, would it still be23·

· ·conservative?24·

· · · ·    A· ··Again, I -- I hesitate to give absolutes, but25·
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· ·our -- our presumption is that modeling with defaults is·1·

· ·a protective way to assess these water bodies if we·2·

· ·don't have site-specific information to develop more·3·

· ·appropriate hydraulic coefficients from.·4·

· · · ·    Q· ··Do you have any basis to assume that the water·5·

· ·will be at or shallower than half a foot upon·6·

· ·authorization of this discharge?·7·

· · · ·    A· ··No.··I do not know whether it would be·8·

· ·shallower or deeper or if --·9·

· · · ·    Q· ··And so you don't know whether this assumption10·

· ·of depth is a conservative assumption or not?11·

· · · ·    A· ··By itself, I think that's a fair way to put it.12·

· · · ·    Q· ··In this particular case.··I'm not asking you to13·

· ·generalize for everything.14·

· · · ·    A· ··Right.15·

· · · ·    Q· ··And now if you could look with me to JL-3, and16·

· ·I look to Page 75 of that.··And this is, again, we're17·

· ·looking back at our old friend, the implementation18·

· ·procedures.··Is that correct?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··And I'd like to -- that state -- that certain21·

· ·criteria apply at and above the 7Q2.22·

· · · ·    A· ··Okay.··I'm not sure exactly what you are23·

· ·looking at.24·

· · · ·    Q· ··Yeah.··It says (as read), "Many of the numeric25·
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· ·water quality standards as established in the Standards·1·

· ·do not apply flow conditions that are less than·2·

· ·'critical low-flow conditions.'··Generally, critical·3·

· ·low-flow conditions are determined as the 7Q2.··The·4·

· ·following criteria apply at and above the 7Q2."·5·

· · · · · · · · ·              And the first one listed there is·6·

· ·numerical criteria for dissolved oxygen.··Do you see·7·

· ·that?·8·

· · · ·    A· ··Yes.·9·

· · · ·    Q· ··And so is dissolved oxygen evaluated at the 7Q210·

· ·level?11·

· · · ·    A· ··This particular classified segment has slightly12·

· ·different dissolved oxygen criteria specifics.··A13·

· ·different dissolved oxygen criteria applies between the14·

· ·7Q2 flow and up to 150 cubic feet per second.··And then15·

· ·a higher desired oxygen criterion applies when flows at16·

· ·a specific USGS gage are above 150 -- I think at or17·

· ·above 150 cubic feet per second.18·

· · · ·    Q· ··All right.··Let's look at Page 76 here, the19·

· ·next page.··Now, does that identify that -- as we look20·

· ·at the second full paragraph, does that say that21·

· ·Appendix C of this document lists 7Q2s for classified22·

· ·segments?23·

· · · ·    A· ··Yes.··It lists the 7Q2s that were applicable at24·

· ·the time these IPs were published.25·
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· · · ·    Q· ··And I guess we are throwing out the acronym·1·

· ·7Q2.··What is meant when we say "7Q2"?·2·

· · · ·    A· ··That the -- basically a critical low-flow·3·

· ·value.··It is the seven-day average low flow that occurs·4·

· ·with a two-year recurrence interval.·5·

· · · ·    Q· ··Okay.··And so that's kind of a standard means·6·

· ·of TCEQ trying to determine what you are going to use as·7·

· ·a critical flow and a water body.··Correct?·8·

· · · ·    A· ··That is correct.·9·

· · · ·    Q· ··And I'd like to look at Appendix C, looking to10·

· ·Page 223 of the document.11·

· · · ·    A· ··Okay.12·

· · · ·    Q· ··And the segment -- when we look down to13·

· ·Segment 1428, the Colorado River, do you see that there?14·

· · · ·    A· ··I do.15·

· · · ·    Q· ··And is there a flow indicated?··Let's go back16·

· ·to the top so we can look at the column headings.··Do17·

· ·you see Critical Low Flow as the second column from the18·

· ·right?19·

· · · ·    A· ··Yes.20·

· · · ·    Q· ··And as we look at Segment 1428, what is that21·

· ·critical low flow designated in Appendix C for the22·

· ·Colorado River?23·

· · · ·    A· ··It indicates that the 7Q2 for the period 198024·

· ·through 2008 was 105 CFS.25·
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· · · ·    Q· ··Yeah.··And did you use -- or let me back up.·1·

· · · · · · · · ·              Did someone else do the initial modeling·2·

· ·for this application?·3·

· · · ·    A· ··Yes.·4·

· · · ·    Q· ··And who was that?·5·

· · · ·    A· ··Ms. Josey Robertson.·6·

· · · ·    Q· ··And so, I guess, you stepped in after she had·7·

· ·performed her work.··Is that correct?·8·

· · · ·    A· ··Yes.··She left the agency, and I stepped in in·9·

· ·November, I believe.10·

· · · ·    Q· ··So what number did she use for the 7Q2 value?11·

· · · ·    A· ··It's a 123 cubic feet per second.12·

· · · ·    Q· ··And then what number did you use?13·

· · · ·    A· ··I used that same value from her modeling.14·

· · · ·    Q· ··Was there -- and why was that value used15·

· ·instead of 105?16·

· · · ·    A· ··If you actually go up to the start of this17·

· ·table, there are four notes included about using this18·

· ·table.19·

· · · ·    Q· ··Okay.··We can go ahead and look up.20·

· · · ·    A· ··And Item No. 4 says that, "The flow values21·

· ·presented here are intended as guidelines and may be22·

· ·recalculated as additional data become available.23·

· ·Critical low flows and harmonic mean flows used in24·

· ·conjunction with TCEQ regulatory action (such as25·
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· ·discharge permits) may be adjusted based on the relative·1·

· ·location of a discharge to a gage.··Flows may also be·2·

· ·derived from data obtained at other USGS or IBWC gaging·3·

· ·stations not presented in the table, TCEQ monitoring·4·

· ·stations, drainage basin comparisons, interpolations, or·5·

· ·best available information."·6·

· · · · · · · · ·              The important sentence in that is the·7·

· ·first one, and believe it's on Page 76 of the -- it goes·8·

· ·into a little bit more detail about --·9·

· · · ·    Q· ··Let me pause you there because I think I see10·

· ·the point you are making is that these can be11·

· ·recalculated based on additional information, is what12·

· ·you are saying?13·

· · · ·    A· ··Right.··Yeah.··Basically, we'll update the 7Q214·

· ·flows as new data becomes available from the USGS gages.15·

· · · ·    Q· ··Did you document in any way your basis for16·

· ·altering the number from 105 to 123?17·

· · · ·    A· ··Ms. Robertson was a critical conditions18·

· ·reviewer in addition to being a dissolved oxygen19·

· ·modeler.20·

· · · ·    Q· ··Uh-huh.21·

· · · ·    A· ··So part of her duties in that role, not22·

· ·specifically applicable to this permit, but part of her23·

· ·duties in that role were to recalculate or update the24·

· ·USGS gage, both 7Q2 flows and harmonic main flows.··So25·
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· ·she did that on a regular basis and she updated that·1·

· ·information based on the established procedure that we·2·

· ·have to do that when she performed updated modeling for·3·

· ·this permit.·4·

· · · ·    Q· ··Was there any documentation of that process by·5·

· ·which she determined a different number to use?·6·

· · · ·    A· ··I mean, the process is detailed in the·7·

· ·implementation procedures.·8·

· · · ·    Q· ··Is there any documentation presented in your·9·

· ·testimony or anywhere else in the EDs prefiled testimony10·

· ·as the basis for using that 123 instead of 105?11·

· · · ·    A· ··I mean, it's based on the calculations using12·

· ·the updated USGS gage flow data.··If someone chooses not13·

· ·to believe the USGS data, then, I guess, that is their14·

· ·prerogative.15·

· · · ·    Q· ··I'm not doubting the USGS data.··What I'm16·

· ·looking for is calculations where y'all took what you17·

· ·contend to be the USGS data and ran your calculations to18·

· ·determine this 123 number.··Is that documented anywhere?19·

· · · ·    A· ··If I may take a look in the information that20·

· ·was in Ms. Robertson's --21·

· · · ·    Q· ··Is it documented in the prefiled testimony in22·

· ·any way?23·

· · · ·    A· ··Other than just citing what those values are, I24·

· ·do not believe it is.25·
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· · · ·    Q· ··Okay.··Could that difference alter the results·1·

· ·of your dissolved oxygen modeling?·2·

· · · ·    A· ··To some degree, yes.·3·

· · · ·    Q· ··Did you make any evaluation of what degree·4·

· ·would impact the results?·5·

· · · ·    A· ··Well, I've run this model for years for·6·

· ·different discharges.··Prior to this update that·7·

· ·Ms. Robertson made, my version of the -- the 7Q2 flow·8·

· ·model had 116 cubic feet per second which was, I think,·9·

· ·based on a calculation that went up through 2018, maybe.10·

· ·I think I document that in my prefiled.··And then I also11·

· ·documented the most recent version of the Colorado River12·

· ·model which was not applicable at the time this permit13·

· ·was reviewed.··It's now gone to 122 cubic feet per14·

· ·second, and that updates the 7Q2 through 2023, which is15·

· ·the most recent approved full year of data.··And it --16·

· ·at those small changes, it doesn't make much of a17·

· ·difference.18·

· · · ·    Q· ··Now --19·

· · · · · · · · ·              JUDGE SMITH:··I'm sorry.··Mr. Allmon, do20·

· ·you have a significant amount of more cross-examination21·

· ·of this witness?22·

· · · · · · · · ·              MR. ALLMON:··I mean, of course it always23·

· ·depends upon the answers.··I think I have maybe 3024·

· ·minutes or so.25·
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· · · · · · · · ·              JUDGE SMITH:··Why don't we go ahead and·1·

· ·take another ten-minute break because we have been sort·2·

· ·of -- just to keep everyone happy for the afternoon, so·3·

· ·we'll come back at 4:10.·4·

· · · · · · · · ·              We're off the record.·5·

· · · · · · · · ·              (Recess:··3:59 a.m. to 4:10 p.m.)·6·

· · · · · · · · ·              JUDGE SMITH:··We'll go back on the record.·7·

· · · · · · · · ·              All right.··Mr. Allmon?·8·

· · · ·    Q· ··(BY MR. ALLMON)··Yes.··Okay.··Mr. Michalk, I'd·9·

· ·like to talk to you about some of the temperatures used,10·

· ·if we could.··You've got a number of modeling runs11·

· ·attached to your testimony.··Are some of those from12·

· ·Ms. Robertson and some of those from yourself?13·

· · · ·    A· ··I think all the ones that are included in my14·

· ·exhibits are the final phase model runs which would be15·

· ·from Ms. Robertson.16·

· · · ·    Q· ··Okay.··And so if we wanted to look and see what17·

· ·modeling is used to support the application, we would18·

· ·look at the various model runs attached to your19·

· ·testimony.··Is that my understanding?20·

· · · ·    A· ··That, and the -- the modeling results21·

· ·information that is included in the modeling review22·

· ·checklists.··That provides information on the other23·

· ·phases, as well.24·

· · · ·    Q· ··All right.··If we could look at Exhibit JM-15.25·
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· ·I will admit, we may look at a few of these, and it may·1·

· ·not be long on each one.··On JM-15, as we look at·2·

· ·Control 02 --·3·

· · · · · · · · ·              MR. ALLMON:··If we could blow that up a·4·

· ·bit...·5·

· · · · · · · · ·              (Pause in proceedings)·6·

· · · ·    Q· ··(BY MR. ALLMON)··Does this indicate this was·7·

· ·calculated at winter temperatures?·8·

· · · ·    A· ··Yes.··Winter meaning October in this context.·9·

· · · ·    Q· ··And so when October was created as the critical10·

· ·month for flow, that meant that y'all used October11·

· ·temperatures, as well.12·

· · · ·    A· ··Specifically that is referring to the October13·

· ·temperatures, the -- the 7Q2 flow is the 7Q2 flow that14·

· ·is calculated from year-round information, but it's used15·

· ·in this model because it's believed that the lowest16·

· ·flows occur in the -- those cooler weather months.17·

· · · ·    Q· ··And if we were to look through the modeling for18·

· ·each of the other runs here, were those also using19·

· ·October months?20·

· · · ·    A· ··All of the Colorado River models use October.21·

· ·The unnamed tributary model has both summertime and22·

· ·October versions.23·

· · · ·    Q· ··Okay.··And so if we focus on the Colorado River24·

· ·versions, if one were to consider summer temperatures,25·
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· ·would that potentially alter the dissolved oxygen·1·

· ·predictions?·2·

· · · ·    A· ··Certainly that's potentially possible.·3·

· · · ·    Q· ··And could that show lower dissolved oxygen·4·

· ·results if you are dealing with warmer temperatures?·5·

· · · ·    A· ··Potentially if it was determined that it was·6·

· ·appropriate to look at those low flows under those·7·

· ·warmer conditions.·8·

· · · ·    Q· ··And that's not something you did?·9·

· · · ·    A· ··Correct.10·

· · · ·    Q· ··Okay.··So do you know whether there's the11·

· ·potential for you to have lower dissolved oxygen levels12·

· ·in the summer than the ones predicted when you looked13·

· ·only at October conditions?14·

· · · ·    A· ··I'm basing my opinions just on the people who15·

· ·developed and ran the model before me that -- that16·

· ·October was considered by them to be the most critical17·

· ·month for assessing the DO levels -- the minimum DO18·

· ·levels in the river.19·

· · · ·    Q· ··But did you make any independent evaluation of20·

· ·your own as to whether October still represents the most21·

· ·critical month at this location?22·

· · · ·    A· ··I did not.23·

· · · ·    Q· ··When normally evaluating a wastewater24·

· ·discharge, would one normally be looking at summer25·
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· ·months?·1·

· · · ·    A· ··Typically, yes.·2·

· · · ·    Q· ··And is that in part due to the higher·3·

· ·temperature during the summer months?·4·

· · · ·    A· ··In part, yeah, higher temperatures and lower·5·

· ·flows.·6·

· · · ·    Q· ··And how is it that higher temperatures can·7·

· ·result in lower dissolved oxygen concentrations.·8·

· · · ·    A· ··At dissolved -- dissolved oxygen saturation·9·

· ·values, warmer water will hold a lower concentration of10·

· ·dissolved oxygen than what occurred during cooler11·

· ·weather periods, if that makes sense.12·

· · · ·    Q· ··Were you here for some of the testimony earlier13·

· ·today?14·

· · · ·    A· ··I was.15·

· · · ·    Q· ··And do you recall some of the discussion of16·

· ·LCRA data being gathered?17·

· · · ·    A· ··I do.18·

· · · ·    Q· ··And did that identify July as a critical month?19·

· · · ·    A· ··I don't recall that specifically saying that in20·

· ·regard to dissolved oxygen.··I do recall it saying that21·

· ·in regard to some parameters.22·

· · · ·    Q· ··How would it be possible to have a critical23·

· ·month for some parameters and a different critical month24·

· ·for dissolved oxygen?25·
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· · · ·    A· ··Some parameters may not be as sensitive to·1·

· ·temperature and/or flow.·2·

· · · ·    Q· ··Now, I'd like you to look with me --·3·

· · · · · · · · ·              MR. ALLMON:··We can go ahead and stop·4·

· ·sharing that particular exhibit.·5·

· · · ·    Q· ··(BY MR. ALLMON)··I'd like you to look with me·6·

· ·at your testimony on Page 10, Line 30.·7·

· · · ·    A· ··Okay.·8·

· · · ·    Q· ··There do you say that modeling files have been·9·

· ·provided to the parties' experts to run themselves if10·

· ·they wish?11·

· · · ·    A· ··I provided them to our legal representatives.12·

· ·I presume that they were provided to the parties.13·

· · · ·    Q· ··But now were all modeling files provided or14·

· ·were only those by Ms. Robertson provided?15·

· · · ·    A· ··There -- well, there were no other input files16·

· ·other than Ms. Robertson's.··The input files, the way17·

· ·they were saved are with final phase flows.··There18·

· ·wouldn't really be a reason to send extraneous copies of19·

· ·other flows.··If the other experts wished to run them,20·

· ·they could just adjust those flows themselves in the21·

· ·input files.··The output files, I think I just sent22·

· ·PDFs.··And then I sent, I believe, also executable files23·

· ·that would be needed to run the different models.24·

· · · ·    Q· ··Now, let me look at Page 17 of your testimony.25·
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· ·Now, the early portion of this testimony you note·1·

· ·looking at -- say, starting at Line 11, you say Segment·2·

· ·No. 1434 begins about 6.7 kilometers, which is around·3·

· ·4.2 miles downstream of the Corix unnamed tributary·4·

· ·confluence.··Do you see that?·5·

· · · ·    A· ··Yes.·6·

· · · ·    Q· ··Is that the case?·7·

· · · ·    A· ··Yes.·8·

· · · ·    Q· ··Was there any evaluation done of the impact of·9·

· ·this upon Segment 1434?10·

· · · ·    A· ··Yes.··This model extends all the way down to a11·

· ·highway crossing in the City of Smithville in Segment12·

· ·1434.··So it contains a pretty long distance in Segment13·

· ·1434.14·

· · · ·    Q· ··So if one were to look at the impacts of the15·

· ·discharge, wouldn't one look both at Segment 1428 and16·

· ·1434?17·

· · · ·    A· ··I always do, yes.··And one reason for that is18·

· ·because the dissolved oxygen criterion for Segment 143419·

· ·is always 6 milligrams per liter regardless of whether20·

· ·the Segment 1428 criterion is 5 or 6 milligrams per21·

· ·liter because of the different flow requirements.22·

· · · ·    Q· ··All right.23·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that is all of my24·

· ·questions for this witness.··I pass the witness.25·
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· · · · · · · · ·              JUDGE SMITH:··Okay.··Any redirect?·1·

· · · · · · · · ·              MS. PAWELKA:··No, Your Honor.·2·

· · · · · · · · ·              JUDGE SMITH:··All right.··Thank you,·3·

· ·Mr. Michalk.··You are excused.·4·

· · · · · · · · ·              Okay.··And so, Ms. Pawelka?·5·

· · · · · · · · ·              MS. PAWELKA:··Your Honor, at this time,·6·

· ·the ED calls to the stand Abdur Rahim.·7·

· · · · · · · · · · · · ·                      ABDUR RAHIM,·8·

· ·having been first duly sworn, testified as follows:·9·

· · · · · · · · · · ··                   DIRECT EXAMINATION10·

· ·BY MS. PAWELKA::11·

· · · ·    Q· ··Mr. Rahim, can you identify ED-AR-1?12·

· · · ·    A· ··Yes.··That is my prefiled testimony.13·

· · · ·    Q· ··If I were to ask you the same questions as are14·

· ·in your prefiled testimony, would your answer be the15·

· ·same today as it was then?16·

· · · ·    A· ··Yes.17·

· · · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the18·

· ·Executive Director offers into evidence ED-AR-1 through19·

· ·ED-AR-2.20·

· · · · · · · · ·              (Exhibit ED Nos. ED-AR-1 and ED-AR-221·

· · · · · · · · ·              offered)22·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And objections having23·

· ·already been addressed, Exhibits ED-AR-1 and ED-AR-2 are24·

· ·admitted.25·
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· · · · · · · · ·              (Exhibit ED Nos. ED-AR-1 and ED-AR-2·1·

· · · · · · · · ·              admitted)·2·

· · · · · · · · ·              MS. PAWELKA:··I tender Mr. Rahim for·3·

· ·cross-examination.·4·

· · · · · · · · ·              JUDGE SMITH:··Mr. Tuckfield, any·5·

· ·questions?·6·

· · · · · · · · ·              MR. TUCKFIELD:··No questions.·7·

· · · · · · · · ·              JUDGE SMITH:··Okay.··All right.·8·

· ·Ms. Mehta?·9·

· · · · · · · · ·              MS. MEHTA:··No questions, Your Honor.10·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon.11·

· · · · · · · · ·              MR. ALLMON:··Yes, I do have a few12·

· ·questions for the witness.13·

· · · · · · · · · · · ·                    CROSS-EXAMINATION14·

· ·BY MR. ALLMON::15·

· · · ·    Q· ··Good afternoon, Mr. Rahim.··My name is Eric16·

· ·Allmon.··I represent the protestant, Environmental17·

· ·Stewardship in this matter.··How are you?18·

· · · ·    A· ··Good.··I'm good.··Thank you.19·

· · · ·    Q· ··Now, I think your testimony in part addresses20·

· ·the surface water quality standards.··What role did you21·

· ·play in evaluating compliance with the surface water22·

· ·quality standards?23·

· · · ·    A· ··Regarding surface water quality standard, we24·

· ·look at, you know, 30 Texas Administrative Code -- 3025·
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· ·Texas Administrative Code 307, and then follow the, you,·1·

· ·rules and regulations there.··But it's widely looking at·2·

· ·by standard, you know --·3·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··Your·4·

· ·standard -- what was the last word?·5·

· · · ·    A· ··Yes.··We -- we look at 30 Texas Administrative·6·

· ·Code 307 for surface water quality standard for our·7·

· ·review to form identification.·8·

· · · ·    Q· ··(BY MR. ALLMON)··And I think what I'm trying to·9·

· ·understand, because we've heard earlier this afternoon10·

· ·from Ms. Lueg and her evaluation with regard to the11·

· ·water quality standards, and I'm trying to understand12·

· ·how your role related to her role, what each of you did13·

· ·with reference to this permit application.14·

· · · ·    A· ··Yes.··For the permit application for the15·

· ·permitting section, we just, you know, received all the16·

· ·memos from the water quality standard, water quality17·

· ·assessment (indiscernible) --18·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··I'm so sorry.19·

· ·Hold on. I'm so sorry.··You said --20·

· · · ·    A· ··And the (indiscernible) job is to put --21·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··Whose job is22·

· ·it?··You'll have to slow down a little bit.··Thank you.23·

· · · ·    A· ··Okay.··I'm saying the -- the job is to put24·

· ·together all of the accommodation and the permit.25·
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· ·That's what we did.·1·

· · · ·    Q· ··(BY MR. ALLMON)··So say in the Tier 1 review·2·

· ·for the maintenance of existing -- including attainable·3·

· ·uses, what role did -- what was your work in evaluating·4·

· ·compliance with the water quality standard?·5·

· · · ·    A· ··My review for Tier 1 and Tier 2 is really·6·

· ·nothing.··We just get the language and then put in the·7·

· ·permit.·8·

· · · ·    Q· ··And so during --·9·

· · · · · · · · ·              (Simultaneous speaking)10·

· · · ·    Q· ··(BY MR. ALLMON)··So when you say on Page 4 of11·

· ·your testimony, Lines 30 to 31 that a Tier 112·

· ·antidegradation review has preliminarily determined that13·

· ·existing water quality uses will not be impaired by this14·

· ·permit action, you're speaking based upon Ms. Lueg's --15·

· ·and I may be mispronouncing it -- but Ms. Lueg's16·

· ·evaluation and not any evaluation of your own.··Is that17·

· ·correct?18·

· · · ·    A· ··Yes.··That's correct.19·

· · · ·    Q· ··And is the same correct with regard to a Tier 220·

· ·review?21·

· · · ·    A· ··Yes.··Correct.22·

· · · ·    Q· ··And with regard to the general criteria of23·

· ·307.4, would the same be the case?24·

· · · ·    A· ··Yes.25·
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· · · ·    Q· ··You did no separate evaluation of your own,·1·

· ·say, as to the potential toxicity of the discharge.··Is·2·

· ·that correct?·3·

· · · ·    A· ··No, sir.·4·

· · · ·    Q· ··No.··It is correct that you did no evaluation·5·

· ·for the standards under 307.4?·6·

· · · ·    A· ··Yes.··I looked at the evaluation, and then I·7·

· ·have -- you know, that is their part, so we just·8·

· ·(indiscernible) determined that in the job.·9·

· · · ·    Q· ··Okay.10·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··You just11·

· ·determined that in the job?12·

· · · ·    A· ··We just implement that language in the draft --13·

· ·in the draft permit.14·

· · · · · · · · ·              THE REPORTER:··In the job permit?15·

· · · ·    A· ··Draft.16·

· · · · · · · · ·              THE REPORTER:··Draft permit?17·

· · · ·    A· ··Yes.18·

· · · · · · · · ·              THE REPORTER:··Thank you.19·

· · · ·    Q· ··(BY MR. ALLMON)··And so you are asked a20·

· ·question about whether you think this would be21·

· ·protective of human health on Page 6 of your testimony22·

· ·at Line 4.··And you, again, said it complies with the23·

· ·water quality standards.··So, again, are you simply24·

· ·going on what the water quality standards team told you?25·
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· · · ·    A· ··Yes, pretty much.·1·

· · · ·    Q· ··Okay.··And, likewise, when you are asked about·2·

· ·permit being protective of existing uses, you're going·3·

· ·off of just what the water quality standards team·4·

· ·gave -- told you?·5·

· · · ·    A· ··Yes.··That always came from antidegradation·6·

· ·language.·7·

· · · ·    Q· ··And when you are asked about Dr. Ross's·8·

· ·testimony on PFAS, did you do any independent·9·

· ·determination whether PFAS are relevant, or did you just10·

· ·go off of what water quality standards team told you?11·

· · · ·    A· ··Yeah.··What is -- PFAS is that we are told that12·

· ·is still undecided for wastewater reserves.13·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··Wastewater?14·

· · · ·    A· ··Still -- PFAS is still undecided by TCEQ or EPA15·

· ·still.··It's under review.··So it did not final --16·

· ·language of final action from that yet that we know --17·

· · · · · · · · ·              (Simultaneous speaking)18·

· · · ·    Q· ··(BY MR. ALLMON)··Has EPA issued drinking water19·

· ·standards for PFAS?20·

· · · ·    A· ··Yes.··I'm not working with drinking water, but21·

· ·yeah, I (indiscernible) --22·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··You are not23·

· ·working with whom?··You're not working with whom?24·

· · · ·    A· ··I'm not working with drinking water.25·
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· · · · · · · · ·              THE REPORTER:··Okay.··Thank you.·1·

· · · ·    A· ··So I believe that is -- EPA already passed that·2·

· ·rule for peoples for drinking water.·3·

· · · ·    Q· ··(BY MR. ALLMON)··And the promulgation of those·4·

· ·standards reflect that PFAS can have toxic impacts?·5·

· · · ·    A· ··I do not know.··I cannot tell anything about·6·

· ·drinking water.··I do not know.·7·

· · · ·    Q· ··Is that why their concentration has been·8·

· ·limited in drinking water is due to potentially toxic·9·

· ·impacts of PFAS?10·

· · · ·    A· ··I do not have answer for that, sir.11·

· · · ·    Q· ··You don't know?12·

· · · ·    A· ··No.13·

· · · ·    Q· ··Now, with regard to groundwater, did you do any14·

· ·independent evaluation of your own as to whether this15·

· ·would impact groundwater?16·

· · · ·    A· ··No, sir.17·

· · · ·    Q· ··Did you perform a review of whether this meets18·

· ·the odor control requirements?19·

· · · ·    A· ··Yeah.··Odor control requirements is in the20·

· ·application.··We see the applicants say in Section 3 of21·

· ·administrative report, they say they are -- they would22·

· ·be doing an odor control abatement for this.23·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··Odor control24·

· ·abatement?25·
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· · · ·    A· ··Abatement, yeah.·1·

· · · · · · · · ·              THE REPORTER:··Thank you.·2·

· · · ·    A· ··Odor control abatement, but this will not --·3·

· ·our degradation is it has to be done -- it has to be·4·

· ·submitted with the 217 submission when they do after·5·

· ·this permit get issued.··If it is denied, then no.··But·6·

· ·after permit get issued, then they have to follow that·7·

· ·process.··And then our planner specification engineer·8·

· ·will verify that.··They will compare the draft permit·9·

· ·official and their submission.··So it not at this point.10·

· ·But they only mention in the application that they are11·

· ·doing odor control abatement for this application.12·

· · · ·    Q· ··(BY MR. ALLMON)··And just to be clear, has the13·

· ·Executive Director issued an approval for any odor14·

· ·control plan at this facility?15·

· · · ·    A· ··No, sir, not yet.16·

· · · ·    Q· ··Has any odor control plan been submitted to the17·

· ·Executive Director for review?18·

· · · ·    A· ··No.··That odor control abatement submission19·

· ·would be with our -- you know, after permit get issued20·

· ·to the plan and specification team, so they will review21·

· ·that.··We don't review that.22·

· · · ·    Q· ··Do you know anything about what the contents of23·

· ·that plan will be?24·

· · · ·    A· ··Yeah.··I seen the application somewhere it says25·
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· ·they have to cover the aeration (indiscernible) --·1·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··They have to --·2·

· · · ·    A· ··They have to cover up.··They have to cover up·3·

· ·the (indiscernible) units, this and that.·4·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··They have to --·5·

· ·say that again, please.··They have to cover up --·6·

· ·slowly.·7·

· · · ·    A· ··Cover up the treatment units.·8·

· · · · · · · · ·              THE REPORTER:··Which units?·9·

· · · ·    A· ··Treatment.10·

· · · · · · · · ·              THE REPORTER:··Treatment units.11·

· · · ·    A· ··Yeah.··Treatment units they have to cover up,12·

· ·and that is the -- in the application I see.··That's13·

· ·all.··And there is nothing -- no details about that to14·

· ·me.15·

· · · ·    Q· ··(BY MR. ALLMON)··Did you make any determination16·

· ·of whether this would meet the buffer zone requirements17·

· ·alternative for the odor control requirements?18·

· · · ·    A· ··Yeah.··Buffer zone requirements is -- I seen in19·

· ·the application they own the 150 feet buffer zone that20·

· ·we require surrounding the treatment units, and they are21·

· ·claiming ownership.··And we put that in the other22·

· ·requirements.··They are claiming buffer zone in the23·

· ·ownership.24·

· · · ·    Q· ··If any of these units are subject to a 500-foot25·
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· ·buffer zone, would they meet those require -- that·1·

· ·buffer zone?·2·

· · · ·    A· ··No.··Our TCEQ rules, we are looking at 150·3·

· ·buffer zone, but 500 feet, no.·4·

· · · ·    Q· ··Did you evaluate whether the equalization basin·5·

· ·at the facility would be subject to a 500-foot buffer·6·

· ·zone?·7·

· · · ·    A· ··No, I did not evaluate that.·8·

· · · ·    Q· ··Who was responsible for the handling of the·9·

· ·public notice for this application?10·

· · · · · · · · ·              MR. TUCKFIELD:··Objection, Your Honor.11·

· ·It's irrelevant, and it's already been ruled on his12·

· ·motion for summary judgment.13·

· · · · · · · · ·              JUDGE SMITH:··Mr. Allmon, would you like14·

· ·to respond?15·

· · · · · · · · ·              MR. ALLMON:··I'll withdraw the question.16·

· ·I lost track of what we were -- where we were.17·

· · · · · · · · ·              JUDGE SMITH:··Okay.18·

· · · ·    Q· ··(BY MR. ALLMON)··Were you responsible for19·

· ·evaluating the completeness and accurateness of the20·

· ·application?21·

· · · ·    A· ··Yes.··One part.··It's technical part that we22·

· ·look at, but the administrative part was done by23·

· ·application review and processing team.24·

· · · · · · · · ·              THE REPORTER:··I'm sorry.··It was done by?25·
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· · · ·    A· ··Application review and processing team.·1·

· · · ·    Q· ··(BY MR. ALLMON)··Did you evaluate whether all·2·

· ·information regarding the downstream waters required had·3·

· ·been submitted?·4·

· · · ·    A· ··Yeah.··That is also evaluated by our water·5·

· ·quality standard and water quality assessment team.·6·

· · · · · · · · ·              MR. ALLMON:··Your Honor, that's my·7·

· ·questions for this witness.··I pass the witness.·8·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Ms. Pawelka, any·9·

· ·redirect?10·

· · · · · · · · ·              MS. PAWELKA:··No, Your Honor.11·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Thank you, Mr. Rahim.12·

· ·You are done.··You are excused.··Thank you.13·

· · · · · · · · ·              THE WITNESS:··Thank you.14·

· · · · · · · · ·              JUDGE SMITH:··Okay.··So my understanding15·

· ·is that is the last of the witnesses.16·

· · · · · · · · ·              MS. PAWELKA:··Yes.17·

· · · · · · · · ·              JUDGE SMITH:··Except we do have the issue18·

· ·related to the Exhibit 3, so how -- would y'all like to19·

· ·come back -- when would you like to come back to -- for20·

· ·a brief -- for some brief questioning on that?21·

· · · · · · · · ·              MR. TUCKFIELD:··Yes.··I suggest -- and,22·

· ·you know, just a suggestion that we do the offer of23·

· ·proof and get that out of the way that Eric had to do,24·

· ·and then tomorrow morning just start off and probably25·
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· ·take an hour.·1·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Leave it for tomorrow·2·

· ·morning?··Okay.··That sounds good.·3·

· · · · · · · · ·              Usually for the offer of proof because it·4·

· ·is not really something that I'm going to be·5·

· ·considering, I often leave.··I can stick around if we·6·

· ·would like, but it -- it needs to be separate -- you·7·

· ·know, shown that we're adjourning for the day and then·8·

· ·we're doing the offer of proof, so we will go ahead --·9·

· ·can you do the offer -- and I'm sorry.··That was with10·

· ·Mr. Price.··Is that right?11·

· · · · · · · · ·              MR. ALLMON:··Yes, I believe so.12·

· · · · · · · · ·              JUDGE SMITH:··Okay.··And that can get done13·

· ·in time so that Ms. Cardenas can leave by 5:00.14·

· · · · · · · · ·              MR. ALLMON:··I would hope so.··I think so.15·

· ·I'm not the one answering the questions, but I think so.16·

· · · · · · · · ·              MR. TUCKFIELD:··If you think it's going to17·

· ·take longer, I don't mind if we need to do that18·

· ·tomorrow, too.··I just thought -- whatever -- whatever19·

· ·you guys think.20·

· · · · · · · · ·              MR. ALLMON:··Yeah.··I can't be positive it21·

· ·will be done by 5:00, but I know that the court reporter22·

· ·needs to be done by 5:00.··I'd prefer actually to wait23·

· ·and do that tomorrow morning.24·

· · · · · · · · ·              JUDGE SMITH:··Okay.··Then why don't we do25·
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· ·that.··We'll -- we'll adjourn for the day.··We'll meet·1·

· ·up again at 9:00 tomorrow morning.·2·

· · · · · · · · ·              MR. ALLMON:··Okay.·3·

· · · · · · · · ·              JUDGE SMITH:··We are adjourned.·4·

· · · · · · · · ·              (Proceedings recessed at 4:35 p.m.)·5·
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· · · · · ··         We further certify that we are neither counsel·8·
· ·for, related to, nor employed by any of the parties or·9·
· ·attorneys in the action in which this proceeding was10·
· ·taken, and further that we are not financially or11·
· ·otherwise interested in the outcome of the action.12·
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