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> APPEARANCES 1 assistant, Claire Hamerlinck; and the Executive Director
5 FOR APPLICANT CORIX UTILITIES (TEXAS) INC.: 2 of Environmental Stewardship, Mr. Steve Box; and
Mr. David J. Tuckfield 3 Ms. Lauren -- Dr. Lauren Ross.
4  THEAL LAW GROUP, PLLC . i
12400 West Hwy 71, Suite 350-150 4 JUDGE SMITH: Okay. For the Executive
5  Austin, Texas 78738 5 Director.
6 Lﬁ;??g;ﬁdséﬁf;ﬁ,ﬁ‘fj,; Fax: 512:366-9949 6 MS. PAWELKA: (Zoom audio drop) with my
; FOSI:"E%E\?IT n?o’:T ENVIRONMENTAL STEWARDSHIP: 7 co-counsel, Allie Soileau, and ED witnesses Jenna L ueg
PERALES, ALLMON & ICE, PC. 8 and Abdur Rahim. Joining us shortly will be Jim
9 1206 San Antonio ;
Austin, Texas 78701 9 Michalk.
10 Telephone: 512-469-6000 10 JUDGE SMITH: Okay. And | missed the very
email: eallmon@txenvirolaw.com L. , .
1 11 beginning of that. | don't know if other people could
FOR THE EXECUTIVE DIRECTOR OF THE TEXAS COMMISSION ON ; ;
12 ENVIRONMENTAL QUALITY: 12 hgar that or not. Just your name basically. | think we
13 Ms Aubrey Pawelka 13 missed your name.
Ms. Allie Soileau 1
14  STAFFATTORNEYS 14 MS. PAWELKA: Aubrey Pawelka representing
ENVIRONMENTAL LAW DIVISION i i
15 PO.Box 13087, MC 173 15 the Executive Director. _
Austin, Texas 78711-3087 16 THE REPORTER: Judge, Ms. Pawelka's audio
16  Telephone: 512-239-0622 :
email: aubrey.pawel ka@tceq.texas.gov 17 isnot very loud.
7 18 JUDGE SMITH: Okay. Let'sseeif wecan
FOR THE OFFICE OF PUBLIC INTEREST COUNSEL OF THE TEXAS !
18 COMMISSION OF ENVIRONMENTAL QUALITY: 19 get that turned up. Well let you get set up, and then
19 Ms Pranjd Melta 20 well test it again after OPIC
Public Interest Counsel, MC-103 g : _
20  P.O.Box 13087 21 MS. MEHTA: Good morning, Y our Honor.
Austin, Texas 78711 .. . . .
21 Telephone: 512-239-0574 22 ThisisPranjal Mehtafor the Office of Public Interest
email: pranjal.mehta@tceq.texas.gov 23 Counsel
22 :
23 24 JUDGE SMITH: Okay. Great.
§§-,‘ 25 And Ms. Pawelka, can wetry it again?
1 PROCEEDINGS 1 Would just like to -- say anything, and we'll --
2 MONDAY, JANUARY 27, 2025 2 MS. PAWELKA: Test. Test.
3 (9:00 am.) 3 JUDGE SMITH: Much better. Thank you.
4 JUDGE SMITH: All right. | call to order 4 All right. Did we want to do openings?
5 SOAH Docket 582-24-22552, TCEQ Docket No. 2023-1591-MWD. 5 Arethe parties planning to do opening statements?
6 Thisisthe Application of Corix Utilities (Texas) for 6 MR. TUCKFIELD: | wasnot planning on it,
7 TPDES Permit No. WQO0013977001. 7 Your Honor.
8 Today is January 27th, 2025. This hearing 8 JUDGE SMITH: Okay.
9 istaking place viaZoom videoconference. My nameis 9 MR. ALLMON: We were going to reserve our
10 Rebecca Smith. I'm the Administrative Law Judge 10 opening for the -- well, | guess our case nowadays does
11 assigned to hear this case. 11 gofirst.
12 At thistime I'd like to take appearances, 12 JUDGE SMITH: First.
13 and let's begin with the Applicant, please. 13 MR. ALLMON: I'll provide avery brief
14 MR. TUCKFIELD: Y our Honor, my nameis 14 opening statement, Y our Honor.
15 David Tuckfield. | represent the Applicant, Corix 15 JUDGE SMITH: Okay.
16 Utilities (Texas). And | have with me our witnesses 16 OPENING STATEMENT ON BEHALF OF PROTESTANT
17 Paul Price, Troy Hotchkiss, KarlaKinser. | believe 17 ENVIRONMENTAL STEWARDSHIP
18 that'sall | see onthe Zoom. | think that'sall from 18 MR. ALLMON: Again, thisis Eric Allmon on
19 the Applicant right now. 19 behalf of the Protestant, Environmental Stewardship. We
20 JUDGE SMITH: Okay. And then from the 20 are here with grave concerns regarding this permit
21 Protestant. 21 application and believe that the application for the
22 MR. ALLMON: Yes. Good morning, Y our 22 amendment should be denied.
23 Honor. My nameis Eric Allmon. I'm here on behalf of 2 Asyou know, per the TCEQ regulations as
24 Protestant, Environmental Stewardship. | have with me 24 governed by the water quality standards, there's Tier 1
25 here this morning our witness, Richard Martin; my legal 25 requiring use of maintenance of existing uses. And
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1 importantly, TCEQ rules define existing to include 1 denial.
2 attainable uses, so you don't just look at what's there 2 We appreciate your time today hearing this
3 right now. 3 matter.
4 The Tier 2 evaluation requires showing of 4 JUDGE SMITH: Okay. All right. Thank
5 economic or socia necessity if there's going to be more 5 you.
6 than de minimislowering of water quality. We think 6 Oh, and | realized we hadn't taken up the
7 that'sthe case here. 7 objections. Those objectionsto Dr. Ross's testimony
8 In addition to the Tier 1 and Tier 2 8 areoverruled at thistime.
9 review, the TCEQ Water Quality Standards include general 9 Okay. So Mr. Allmon, would you like to
10 criteriafor the protecting of water quality, and those 10 call your first witness?
11 include that you're not to have the receiving watersin 11 MR. ALLMON: Actualy, our first witness
12 acondition that's not esthetically attractive, you're 12 isMr. Richard Martin.
13 not to have excessive algae growth, and the receiving 13 JUDGE SMITH: Okay. All right,
14 water is basically not to be toxic as aresult of a 14 Mr. Martin.
15 discharge. 15 THE WITNESS: Good morning.
16 We think, asto the Tier 1 review, that 16 JUDGE SMITH: Good morning. If you will
17 these waters, quite frankly, are currently not in 17 raise your right hand please.
18 compliance with the exceptional aquatic life use that 18 (Witness sworn)
19 they -- have been categorized, and we think the 19 JUDGE SMITH: All right. Thank you.
20 authorization of this discharge would fail to ensure 20 Mr. Allmon.
21 that those water quality standards for exceptional water 21 PRESENTATION ON BEHALF OF
22 aquatic life use would still be met. 2 PROTESTANT ENVIRONMENTAL STEWARDSHIP
23 Astothe Tier 2 review, we feel that 23
24 there's certainly going to be more than de minimis 24
25 impact upon water quality, especially when thisis 25
1 judged in comparison to the baseline of the highest 1 RICHARD MARTIN,
2 water quality attained since November of 1975, asthe 2 having been first duly sworn, testified as follows:
3 TCEQ Water Quality Standards provide. 3 DIRECT EXAMINATION
4 A key mistake of the Applicant and 4 BY MR. ALLMON:
5 Executive Director, aswe seeit, is attempting to look 5 Q Yes, Mr. Martin, do you have your prefiled
6 and categorize under Tier 2 only the impact of this 6 testimony therein front of you?
7 particular discharge. 7 A Yesdir.
8 While we think this amendment would 8 Q Andisthat Exhibit ES-100?
9 certainly have an impact, we think that the changein g A Yes
10 water quality is certainly greater than de minimiswhen 10 Q Haveyou reviewed that prefiled testimony?
11 you compare that to the highest water quality in the 117 A Yessir.
12 receiving waters by several different indicators. 12 Q Isthat testimony the testimony you would
13 And we do think the general criteriawould 13 provide heretoday if you were to testify live and under
14 not be met if this permit was granted, including that 14 oath here today?
15 for -- dueto the nutrients being added causing an 15 A  That iscorrect.
16 esthetically unattractive condition, causing algal 16 Q Okay.
17 growth, and that the discharge would result in toxicity 17 MR. ALLMON: Y our Honor, with that, we
18 inthereceiving waters that's not been addressed. 18 would offer Exhibit ES-100, the prefiled testimony of
19 Well note toxicity includes impacts less than 19 Richard Martin.
20 fatalities. And we do contend that the Commission isto 20 (Exhibit ES No. ES-100 offered)
21 consider theimpact of contaminants of emerging concern 271 JUDGE SMITH: Okay. And the time for any
22 inmaking that determination. 2> objection to that has passed. Exhibit ES-100is
23 So for those reasons, in short, we think 23 admitted.
24 that the permit application should be denied, and we 24 (Exhibit ES No. ES-100 admitted)
25 think the evidence will support those reasons for 25 MR. ALLMON: And with that, we pass the
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10 12
1 witness for cross-examination. 1 vicinity downstream of the discharge, which, of course,
2 JUDGE SMITH: All right. | realized we 2 we could not have provided testimony as to that event
3 didn't quite discuss the order of crossfor Protestant's 3 occurring within the past few days at the time of the
4 witnesses. | think -- let'ssee. OPIC, ED, then 4 prefiled being due December the 19th, and it is relevant
5 Mr. Tuckfield. 5 to theissues here and relevant to the nutrient impacts
6 Ms. Mehta, do you have any questions for 6 that Dr. Ross discussed in her prefiled testimony.
7 Mr. Martin? 7 | know that prefiled is allowed when it
8 MS. MEHTA: | don't have any questions, 8 would not prejudice the ability of a party to present
9 Your Honor. Thank you. 9 their case, and we think that SOAH has allowed
10 JUDGE SMITH: All right. Ms. Pawelka? 10 supplemental testimony when additional information came
1 MS. PAWELKA: No questions, Y our Honor. 11 tolight after prefiled before, and we think that it
12 JUDGE SMITH: Mr. Tuckfield? 12 would be -- it would compromise Environmental
13 MR. TUCKFIELD: No questions, Your Honor. |13 Stewardship's due process and the rights under the
14 JUDGE SMITH: All right. Well, thank you, 14 Administrative Procedures Act to not be able to present
15 Mr. Martin. You're done testifying, and you can stay 15 supplemental testimony regarding these current
16 and watch or you can leave the Zoom. 16 conditionsin the waterway, so we would seek leave for
17 THE WITNESS: Thank you, Y our Honor. 17 that at thistime.
18 JUDGE SMITH: Thank you. 18 I'll note | have provided the photographs
19 All right. Mr. Allmon. 19 previoudly to the other parties. | only was provided
20 MR. ALLMON: Yes, Your Honor. At this 20 them yesterday, and | passed them along as soon as|
21 time, wewould call Dr. Lauren Ross. 21 provided them. So we would make that motion at this
22 JUDGE SMITH: Okay, Dr. Ross. Let mefind 22 time.
23 you. Oh, thereyou are. Okay. Great. 23 JUDGE SMITH: Okay. Would anyone like to
24 And if you'll unmute yourself and raise 24 respond?
25 your right hand, please. 25 MR. TUCKFIELD: Your Honor, the Applicant
11 13
1 (Witness sworn) 1 objectsto the admission of this new testimony. It's --
2 JUDGE SMITH: Okay. All right. Thank 2 it's-- | cameto light -- | saw it this morning for the
3 you. 3 firsttime. | don't know if it was sent last night or
4 Mr. Allmon. 4 thismorning, but either way, even if it was last night,
5 LAUREN ROSS, 5 it'svery, very close to the hearing on the merits. |
6 having been first duly sworn, testified as follows: 6 haven't had a chance to even passit along to my experts
7 DIRECT EXAMINATION 7 tohavethemlook at it. | don't have -- haven't had a
8 BY MR. ALLMON: 8 chanceto evaluateit. It's brand-new information.
9 Q Iguessfirgt, Dr. Ross, I'd like to cover the 9 And so it's -- it would prejudice our due
10 prefiled testimony of yoursin this matter. Haveyou 10 processrights and be contrary to the Administrative
11 reviewed your testimony marked as Exhibit ES-200? 11 Procedure Act to alow this testimony to comein at this
12 A |have 12 late date, especialy in light of the TCEQ -- TCEQ
13 Q And have you reviewed the exhibits marked 13 hearing, Senate Bill 709 process, which sets up this
14 ES-201 through ES-203? 14 process where we are entitled to see what the rebuittal
15 A Yes 15 caseis so that we can then have a chance to rebut that.
16 Q Andisthat the testimony -- well, we will deal 16 So we object to the admission of any
17 with perhaps some supplemental testimony herein a 17 additional testimony and particularly this testimony
18 minute. But putting aside materials you reviewed in the 18 that just camein this morning.
19 past few days, isthat the testimony you were to provide 19 JUDGE SMITH: Okay. Anybody else careto
20 if you wereto testify here live today? 20 weighin?
21 A Yes 21 (No verbal response)
22 MR. ALLMON: Y our Honor, at thistime we 22 JUDGE SMITH: WEell, it does seem to me
23 would make our motion to provide supplemental testimony 23 thatitisrelevant to theissues, and it is-- it's not
24 by Dr. Ross. Thereis-- appearsto be an algae bloom 24 something that could have been provided ahead of time.
25 that isoccurring within the past few daysin the 25 Sotheway | can seethisworking is either we keep
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14 16
1 Dr. Ross -- go ahead and take the testimony now, hear 1 Mr. Connett, by canoe, traveled in the area of
2 what she hasto say about it. She getsto be available 2 Wilbarger's Bend and then took photographsin the area
3 againto Mr. Tuckfield for further questioning probably 3 of the downstream waters?
4 like the end of tomorrow, so wel'll kind of take some 4 A Yes itis
5 thingsout of turn. That way he has some time to 5 Q Andthenif welook at Paragraph 3, does that
6 prepare. 6 indicate that Attachment B is copies of a photograph
7 If he needs additional time, it seemsto 7 taken about a hundred -- well, 200 yards further
8 methat the appropriate remedy to preserve due process 8 downstream on the Colorado River?
9 rightsislessstriking it and more if he needs an 9 A ltis
10 additional continuance and recall or something like 10 Q Okay. Let'slook at Attachment A to this
11 that, we could do that. But it seemsto methatitis 11 declaration. Do you have that before you now?
12 relevant, and it is not afailure of the Protestants not 12 A ldo.
13 to have provided that before because they couldn't have. 13 Q Andnow, doesthisreflect in your opinion
14 So Mr. Allmon, you're allowed to have the 14 excessive algae conditions?
15 additional testimony. 15 A | --there'sdefinitely algae present at the
16 Mr. Tuckfield, you can do some cross now 16 site, and so when you ask me the question of
17 onwhat you were prepared for, and then wel'll recall 17 "excessive," | guess| would say what is the background?
18 Dr. Ross so you can do some additional information on 18 I've definitely seen thiskind of a
19 Dr. Ross. Well aso hold the record open, if you want, 19 contribution to the Colorado River. And thiswould be
20 to get some additional testimony from your witnesses, 20 more algae than | would expect to be -- generally expect
21 and we can see maybe the end of today or beginning of 21 at atributary confluence, yes.
22 testimony how exactly we're going make that work just so 22 Q Isthisconsistent with the opinions you've
23 that it can befair for both parties and we get a good 23 previously expressed in your prefiled testimony?
24 complete record to assist the Commission in their 24 A Yesitis
25 decision-making. 25  Q Inwhat way?
15 17
1 All right. Mr. Allmon. 1A My opinionsarethat the nutrients that are
2 MR. ALLMON: Yes. 2 present in the effluent discharge and the proposed
3 Q (BYMR.ALLMON) Dr. Ross, did you receive 3 effluent discharge and in particular the concentrations
4 additional photographs of the downstream waters here 4 of phosphorus and nitrate nitrogen would be sufficient
5 recently? 5 to stimulate the growth of algae, and | would expect
6 A Yes 6 thiskind of consequence asaresult of that nutrient
7 Q Okay. 7 contribution to theriver.
8 MR. ALLMON: Y our Honor, if | could share 8 Q Allright. Andlet melook now at Exhibit B to
9 Exhibit ES-1, which I'll noteis acopy of two of the 9 thisdeclaration. Do you have that before you now?
10 photographs and a short declaration authenticating those 10 A Yes|do.
11 photographs. 11 Q Andisthat reflective of algae present in the
12 JUDGE SMITH: Okay. 12 receiving waters?
13 MR. ALLMON: May | go ahead and share that 13 A ltis
14 at thistime? 14 Q Isthat consistent with the opinions you
15 JUDGE SMITH: Yes, you may. 15 previously expressed?
16 MR. ALLMON: Claire, could you bring that 16 A ltis.
17 up? 17 Q And can you explain that?
18 Q (BY MR.ALLMON) Okay. Dr.Ross, doyouhave |18 A Sure. Thisphotograph -- let me say first that
19 before you now what's been marked as Exhibit 1? 19 the previous photograph, based on the relationship
20 A ldo 20 between the -- basically the scale, which | was
21 Q ES1? Andisthissigned by Harold "Skip" 21 determining by looking at the width of the streamin
22 Connett? 22 comparison to vegetation on the shore and also what |
23 A Yes 23 think is probably -- it looks like in both photographs
24 Q If wecould look at the second paragraph here. 24 there's some -- some vegetation, thislooksto melike
25 And does that state essentially that on January 3rd, 25 the Colorado River itself.
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18 20
1 And what I'm seeing here is the presence 1 on the supplemental they can, but they will have an
2 of that kind of long, stringy filamentous algae that is 2 additional opportunity.
3 mostly subsurface. Itisdifficult to tell from this 3 All right. Ms. Mehta, do you have any
4 image exactly -- exactly what the species of algae would 4 questions for Dr. Ross?
5 be, and I'm not abiologist. I'm not an algae expert. 5 MS. MEHTA: Yes, Your Honor. Thank you.
6 | mean I'm not abiological expert in terms of species 6 JUDGE SMITH: Okay.
7 identification. 7 CROSS-EXAMINATION
8 But thisis certainly growth of aquatic 8 BY MS. MEHTA:
9 vegetation, benthic vegetation. It lookslikeit's 9 Q Good morning, Dr. Ross.
10 attached to the bottom, and it -- this presence -- the 10 A Good morning.
11 presence of this agae at thislocation would be 11 Q I haveaquick question. Canyou please
12 consistent with the uptake of nutrients present in the 12 elaborate on how the additional nutrient loading from
13 Colorado River. 13 the proposed discharge could affect the aguatic life and
14  Q Would thisalso be consistent with the uptake 14 ecosystem in the receiving waters?
15 of nutrientsif thisisin the close vicinity to the 15 A Sure. Thetwo -- and let mejust be clear,
16 confluence with the unnamed tributary with the 16 Yyou're asking that question with respect to nutrients?
17 contribution of nutrients from that discharge? 17 Q Yes
18 A That would be consistent, yes. 18 A Soaquaticlife, algae in the stream depends on
19 Q Andisthisthetype of response that you would 19 the presence of phosphorus and nitrogen in the water.
20 anticipate if there were excessive nutrientsin the 20 It iswell known that those nutrients can be limited in
21 unnamed tributary? 21 the Texas waterways, especialy those around the City of
22 A Thisisthe-- yes, thisisthe type of 22 Austin. And so when you add nutrients into the water,
23 response | would expect to seeto nutrients. 23 you -- theresult is an increase in the amount of algae
24 Q Andsoisthisthe type of the response you 24 that is present because they take up those nutrients.
25 would expect to see to the conditions described in your 25 The consequences of additional algae are
19 21
1 previously submitted prefiled testimony? 1 an amplification of the diurnal cycles of dissolved
2 A Yes 2 oxygen. During the day, the algae photosynthesize.
3 Q Okay. 3 They release oxygen into the water. And in the evening,
4 MR. ALLMON: Your Honor, with that, that's 4 or at night, when there's no sunshine, then their
5 the supplemental testimony that we're submitting from 5 respiratory processes continue, and they are relying on
6 Dr. Ross, and we would offer to admit Exhibit ES-1 at 6 the dissolved oxygen in the water to sustain those
7 thistime. 7 processes. So you get these wider swingsin dissolved
8 (Exhibit ES No. ES-1 offered) 8 oxygen, and then fish species that are sensitive to
9 JUDGE SMITH: Okay. Mr. Tuckfield, do you 9 dissolved oxygen swings can respond to that with -- by
10 have an objection? 10 being stressed.
1 MR. TUCKFIELD: Yes, | renew my objection 1 | think that's the -- the assemblages can
12 that thiscamelate. It's not -- we've been unable to 12 change. The assemblages of the fish can change, so the
13 tieit to the dischargeitself. It's morethan amile 13 fish that are more sensitive to lower dissolved oxygen
14 downstream from the discharge. So we renew our 14 are going to be either fewer in number or absent
15 objection, Y our Honor. 15 compared to what they would be without that algae.
16 JUDGE SMITH: Okay. That objectionis 16 Thereis also some research that indicates
17 overruled, and Exhibit ES-1 is admitted. 17 that nitrate itself has an effect on aguatic life, that
18 (Exhibit ES No. ES-1 admitted) 18 it can change reproduction, that it can affect the
19 MR. ALLMON: Y our Honor, we would pass the 19 behavior even at fairly low concentrations. And I'm
20 witnessfor cross-examination on the prefiled testimony, 20 talking about, say, less than half amilligram per liter
21 understanding there will be another opportunity later 21 can have some direct effects on aguatic life.
22 for the other parties to cross-examine Dr. Ross as to 22 Q Allright. Thank you.
23 the supplemental testimony she provided here today. 23 MS. MEHTA: | have no further questions.
24 JUDGE SMITH: Yes. And just to be clear, 24 JUDGE SMITH: Thank you.
25 if anyone wants to take cross-examination at thistime 25 Ms. Pawelka?
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22 24
1 MS. PAWELKA: No questions. 1 JUDGE SMITH: Okay. And we have addressed
2 JUDGE SMITH: Excuse me. 2 theobjectionsto her testimony. Exhibits ES-200
3 Mr. Tuckfield? 3 through 213 are admitted.
4 CROSS-EXAMINATION 4 (Exhibit ES Nos. ES-200 through 213
5 BY MR. TUCKFIELD: 5 admitted)
6 Q Justonthe-- on Ms. Mehtasfollow-up 6 JUDGE SMITH: And do you have redirect for
7 question, Ms. Ross, did -- can algae exist naturally? 7 Dr. Ross?
8 A Yes 8 MR. ALLMON: Yes, | have some redirect for
9 Q Anddoyouknow -- you said that -- how does it 9 Dr. Ross.
10 occur naturally? 10 REDIRECT EXAMINATION
11 A Therearevery low concentrations, at least in 1 BY MR. ALLMON:
12 our loca streams. There are very low concentrations of 12 Q Dr. Ross, you were asked some questions
13 nutrients, specifically phosphorus and nitrogen, that 13 regarding the nutrient impacts upon the receiving
14 can sustain the presence of algae. And when you say 14 waters. How do the potential nutrient impactsin this
15 "naturally," | guess we haveto beredlly clear. I'm 15 caserelate to previously identified concerns or
16 answering your question in the context of without any 16 impairments of the receiving waters -- or the downstream
17 impacts from human activities, if we can agree that 17 waters?
18 that's what you mean by "naturally." 18 A The Texas Commission on Environmental Quality
19 Q Yes 19 assesses Classified watersin the state of Texas every
20 A Yeah 20 two yearsasarequirement of the federal Clean Water
21 Q Andyou mentioned some research in your 21 Act. And there has consistently been exceedances for
22 responseto Ms. Mehta. What research specifically were 22 nitrogen and phosphorusin that classified waterway
23 you referring to? 23 identified by that process by the TCEQ, I think going
24 A | hopethat | havethat in Exhibit -- Exhibit 2 24 back to about 2002, so that would be more than two
25 documentsthat | relied on for my testimony, but this 25 decades.
23 25
1 is--thisisinformation that has been generaly 1 Q (BY MR.ALLMON) Andwhen you say that
2 availablefor at least a couple of decades regarding -- 2 classified water, are you referring to Segment 2428?
3 well, certainly, if you look at any -- any text on water 3 A 1428
4 quality, and | think in -- | have some of those, it will 4 Q My apologies, 1428. Y eah, the Colorado River
5 talk about that diurnal cycle of dissolved oxygen, which 5 segment downstream of Longhorn Dam?
6 isaquestion that we have been interested in for a half 6 A Thatistheonel'mreferring to, yes.
7 acentury. So that diurnal cycle in dissolved oxygenin 7 Q Okay. Andinyour testimony, with regard to
8 response to the respiration of algae is something that 8 nutrients, did you look at the nutrient screening
9 you will find in any text on wastewater. 9 performed by the Executive Director?
10 MR. TUCKFIELD: Your Honor, | have no 10 A ldid.
11 further questions, but | reserve my right to 11 Q Okay. And perhaps -- that was an exhibit to
12 cross-examine on the new information that was presented 12 your testimony, wasit not?
13 today. 13 A ltwas
14 JUDGE SMITH: Okay. That sounds good. 14 MR. ALLMON: And Claire, could you pull up
15 And Mr. Allmon, that means redirect, but 15 Exhibit 206, ES-2067?
16 I'veaso noticed | don't think you offered her 16 MR. TUCKFIELD: Your Honor, | object to
17 testimony and the other exhibits. 17 theredirect going beyond the scope of cross. We
18 MR. ALLMON: Okay. | guessthe-- just to 18 weren't discussing the Executive Director's analysis of
19 double-check that, at this time we would offer her 19 the nutrientsin our cross.
20 prefiled testimony and exhibits. So her testimony being 20 MR. ALLMON: Y our Honor, she was
21 Exhibit ES-200 and then Exhibits ES-201, 202, 203, 204, |21 questioned regarding the impact of nutrients and
22 205, 206, 207, 208, 209, 210, 211, 212, and 213intothe |22 explained that concern over impact. | just wanted to
23 record at thistime. 23 review the nutrient screening performed by the Executive
24 (Exhibit ES Nos. ES-200 through 213 24 Director and her concerns as to that.
25 JUDGE SMITH: Okay. Overruled.

offered)
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26 28
1 MR. ALLMON: Claire, can you pull up 206? 1 conclusion asto that percentage of effluent?
2 Q (BY MR.ALLMON) And perhaps we could blow that 2 A Yeah. Whatl didwas| took the stat€'s -- the
3 upalittle bit. Do you have the nutrient screening by 3 TCEQ's QUAL-TX model for the Colorado River receiving
4 the Executive Director performed in this case before you 4 waters has in that model the -- the effluent
5 now, Dr. Ross? 5 contributions from all of these dischargers that are
6 A 1do. That hesitationisthat I'm not sure 6 upstream into the segment. And so | looked at the
7 that it's still large enough that | can actually read 7 QUAL-TX model, added those up, added up the flow volumes
8 it. 8 of the discharges on adaily average value and compared
9 Q Okay. Perhaps-- 9 that to the flow of the Colorado River. It'sthe same
10 A Okay, that looks good. | canread -- oh, yeah. 10 caculation that the -- | presume it's the same
11 | canread that easily. Thank you. 11 caculation that the state did, but it includes all of
12 Q Andinwhat ways, inyour opinion, did the 12 the wastewater discharges and not just this one.
13 nutrient screening, wasit inadequate to sufficiently 13 Q Arethere some particularly significant
14 recognize the potential for nutrient impactsin this 14 wastewater discharges upstream of this point?
15 case? 15 A City of Austin, yeah.
16 A Thefirst grayed bar isin-stream dilution, the 16 Q Andwhenyou say "City of Austin," why isthat
17 percentage of effluent. The score assigned by the TCEQ 17 particularly relevant to the percentage of effluent
18 is1. For a-- the question isgiven -- for the 7Q2, or 18 here?
19 thecritical flow in the Colorado River, what percentage 19 A It'sabigdischarger. | don't remember
20 of the streamiseffluent? It's-- if you -- if you put 20 exactly what it is, but the City of Austin pumps all of
21 athimble full of wastewater into the bathtub, maybe you 21 their wastewater effluent into this segment of the
22 don't care so much. Right? So the question isjust how 22 Colorado River.
23 much of the stream is natural water and how much of it 23 Q Okay. Let me-- | stopped you there for a
24 iseffluent. 24 second. Were there other factors you looked at here?
25 The state assigned a dilution score of 1 25 A When you say "other factors," you mean on the
27 29
1 for lessthan 10 percent, which was based on ahalf a 1 nutrient screening?
2 million gallons per day into the low flow of the 2 Q Yeah, onthe nutrient screening, there were
3 Colorado River. But what it fails to account for isthe 3 severa itemslisted here. And | want to seeif there
4 fact that there are several other wastewater discharges 4 were others that you examined in developing your opinion
5 coming into the Colorado River upstream of the point at 5 that -- asto the potential nutrient impacts of this
6 Wwhich thiswastewater discharge enters. It'sthe 6 discharge.
7 combined -- it's the combined wastewater percentage that 7 A Yes Thenext two under that are the bottom
8 isgoing to affect the nutrient sensitivity of the 8 and the depth. And it sayswe'relooking specifically
9 stream. And that number is more like 68 percent of the 9 for these factorsin terms of their sensitivity to the
10 critical low flow is -- is wastewater effluent in this 10 growth of attached algae. The TCEQ assigned a score of
11 segment. And in that case, this score should 11 1, saying that thereisvery little likelihood of the
12 properly -- to properly characterize the potential for 12 growth of attached algae to this receiving water. And
13 nutrient problemsin this section of the Colorado River, 13 the photographs that we looked at a few minutes ago show
14 that score should be 5 and not 1. 14 that that's just not true.
15  Q Andlet me pause you there before we move on. 15 There are also other descriptions and
16 You said "the state." Were you referring to the 16 photographsthat | provided in my testimony that show
17 Executive Director? 17 that thereisrock, cobble, and gravel present in the
18 A Yes TCEQ. TCEQ. 18 Colorado River, that it's not simply amud or a sand
19 Q TheTCEQ Executive Director in their 19 bottom river through this reach.
20 preliminary review? 20 The second oneis depth. The state
21 A Youknow, we say that, but the Executive 21 assigned again the lowest score. And again, ahigh
22 Director is not the one that filled out thistable. 22 score means more sensitive to the potential for algae
23 Right? It was-- it was Staff for TCEQ. 23 growth, and alow score means less sensitive. So they
24 Q Andwhen you say more than 25 percent -- and | 24 assigned the lowest possible score for depth, saying
25 think you said 68 percent. What is your basis of that 25 thisisadeepriver.
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1 And it'strue that if you have areally 1 youlook at this discharge in the receiving waters?
2 deep water, particularly in terms of benthic algae, 2 A The--1think it was consultants for the LCRA
3 there'sjust not enough sunlight that gets through to be 3 that classified this segment of the river as borderline
4 ableto stimulate that algae growth, because in addition 4 oligotrophic-mesotrophic based on Chlorophyll-a benthic
5 to nutrients, agae needs sun. 5 algae concentrations, nitrogen and phosphorus
6 If you look at the presence of agae, if 6 concentrations. And that seemed right to me. That
7 you look at the descriptions of this segment, and it's 7 seemed accurate based on looking at their water quality
8 been described in severa different documents by the 8 data and those boundaries as they have been proposed by
9 LCRA, andif you look at the aerial photography, you can 9 EPA.
10 seethat thisis not a deep channel with steep slopes. 10 Q Andyou threw out the terms-- and if |
11 That just does not characterize that segment of the 11 remember, mesotrophic and oligotrophic. What do you
12 Colorado River. It just doesn't. 12 mean when you use those terms?
13 And so | don't think this classification 13 A Yeah, oligotrophic isavery low nutrient
14 score of oneis-- and it says, you know, the basis for 14 stream. It'stypical of the Texas Hill Country when you
15 itwasit'saclassified ssgmentinalargeriver. They 15 think about, you know, a clean limestone bottom, very
16 do acknowledge afew shallow areas near the banks, but 16 little algae growth, high-dissolved oxygen
17 that'sjust not a score that is consistent with several 17 concentrations. When | think it was Mr. Tuckfield who
18 different pieces of evidence regarding both the depth of 18 was asking me about a natural stream, if you're talking
19 the Colorado River and particularly the depth relevant 19 about anatural stream in the Texas Hill Country,
20 towhether or not there's a potential if you get 20 generaly you're thinking oligotrophic.
21 nutrientsinto the water for the stimulation of algae 21 Q Andwhat -- you said "mesotrophic.” What's
22 growth. 22 that?
23 It would be at least a3, and | think you 23 A Medium. Meso means medium, so it's someplace
24 could make an argument, and conservatively | would 24 between avery low nutrient stream and a high nutrient
25 assign that a score of 5. 25 stream. And they're just boundaries between those, with
31 33
1 Q Andwerethere other factorslisted here of 1 theideathat moving towards -- shifting a natural water
2 concern for you as to the Executive Director's analysis? 2 body towards a eutrophic state is -- is -- has been
3 A think all of the rest of the -- can we scroll 3 considered degradation by environmental scientists for
4 down and just make sure? | think | didn't agree with 4 50years. And | say 50 because that's about how long
5 any of the other ones -- not that far. Thank you, 5 |'ve been practicing. Maybe before then too, but in my
6 Claire. 6 history, I've -- we talked about trophic states and
7 | agreed -- | believe | agreed with -- and 7 wastewater dischargesin 1972.
8 | provided my own scoring in my testimony. | believe | 8 Q Andsoasyoulook at the situation here, and
9 agreed with the state's testimony on all of the other 9 you answered OPIC that the assemblages may change, does
10 scores. Yeah. 10 that reflect amovement from one of those trophic states
11 Q Andwe can go ahead and take that down. 11 to one of the other trophic states?
12 In response to the questions by OPIC, you 12 A Theresearch that I'm thinking about is -- it
13 said that the assemblages could -- in the receiving 13 ishiological research. | believe the author is Taylor,
14 waters -- could change in response to nutrients. Is 14 and it's definitely -- the lead author is Taylor, and
15 that related to the potential trophic states of the 15 that'sjust one of them. Baylor University is another
16 receiving waters? 16 set of researchersthat are looking at this. And
17 A Yes 17 basically what they're doing is they're -- they're going
18 Q Andwhat's meant by "trophic state"? 18 out and counting fish and characterizing those counts in
19 A A trophic stateisameasure of -- initskind 19 terms of the species and then looking at -- like if you
20 of purest form a measure of the biological activity. 20 have very low nutrient concentrations, these are the
21 It's connected and has historically been connected with 21 speciesthat you see, and then as the nutrient
22 theideathat increasing nutrients increases the trophic 22 concentrations change, some of those start to drop out
23 state of anatural stream and drivesit towards 23 and other species comein.
24 eutrophication. 24 So there -- the research that I'm thinking
25  Q Arethereparticular trophic states relevant as 25 about is keyed to specific concentrations of nitrogen or

KENNEDY REPORTI NG SERVI CE,
or der @ennedyr eporti ng. com

512.474- 2233

I NC.




10

34 36
1 phosphorus. They are not -- that | remember, they are 1 vegetation present in those receiving waters?
2 not talking about trophic states, but they are talking 2 A ldon't--1think thereisno question that
3 about the variables that drive trophic states. Does 3 the nutrient profiles of the receiving waters have
4 that make sense? 4 changed. | actually think Mr. Price did a-- provided a
5 Q [Ithinkso. Andit-- 5 useful piece of information in his prefiled testimony
6 A I'msorry, that was -- 6 for this casein which he put atrend line on those
7 Q If | understand you, you're saying the addition 7 concentrations and that shows monotonic increases over
8 of nutrients changes what animals are present and 8 time of the concentrations of nitrogen and phosphorusin
9 aguatic life are present in the receiving waters? 9 this segment of the Colorado River.
10 A Yeah, thatiswhat | am saying. 10 And that's consistent with -- that's
11 Q Andwhat kind of changeisit that you would 11 consistent with the datathat | reviewed. It's
12 anticipate potentialy caused by the addition of 12 consistent with the presence of increasing contributions
13 nutrients as accumulatively, including this discharge 13 of wastewater. It's consistent with -- | think it's
14 that's proposed? 14 probably consistent with that position of the Colorado
15 A You'regoing to see a predominance of the types 15 River on the oligotrophic-mesotrophic boundary rather
16 of algae, and clidopherousiskind of the classic 16 than being purely an oligotrophic stream.
17 example. You're going to see a change in the types of 17 Q You used the term "monotonic.” I'm not --
18 agae and the types of fish that are present in the 18 could you explain what that term means?
19 stream. 19 A Yeah, sure. I'msorry. Steadily increasing.
20 Q And doesthat relate to the categorization of 20 Q Okay. Andasyou look at those changes
21 thisaseither an exceptional aguatic life use or only a 21 indicated by the information you've reviewed, are those
22 high or intermediate aquatic life use? 22 what you would consider significant changes?
22 A Yes 22 A Yes
24  Q Inwhat way? 24  Q Andwhy isthat?
25 A Theexceptiond -- well, thereisakey of -- 25 A Thechanges are significant because they
35 37
1 thereis-- thereis arelationship between the kinds of 1 correspond with, first of all, just changesthat are
2 speciesthat can only exist in exceptiona water 2 defined as differencesin trophic states. | think
3 quality. | guess| would phraseit that way. 3 that'sthe simple answer to your question.
4 Q Andasyou add nutrients, would it compromise 4 Q And]I think we've reviewed trophic states are
5 theability of those species characterizing exceptional 5 related to the assemblages of the aquatic life present
6 water quality to be present in the receiving waters? 6 inthereceiving waters?
7 A Thebiological research that | have reviewed 7 A Yes
8 saysclearly that'sthe case, yes. That's part of the 8 Q Andsoarethetypesof changesindicated ones
9 reason why we're concerned. 9 that would correspond with changes in the assemblages of
10 Q Andinresponseto OPIC's questions, you said 10 aquatic lifein the recelving waters?
11 that nitrate can change the reproduction of animals. 117 A Yes
12 What do you mean by that? 12 Q Inwhat way?
13 A Thereisresearch that showsthat for 13 A Asyouincrease the concentrations of nitrogen
14 certain -- particularly vertebrate species, I'm thinking 14 or phosphorus, you will have different species that will
15 frogs, low concentrations for nitrogen -- of nitrogen 15 be present preferentially in that receiving water.
16 can change their reproductive success. 16 MR. ALLMON: Y our Honor, that's al my
17 Q And Mr. Tuckfield asked you questions about 17 questions on redirect. | pass the witness.
18 agae under natural conditions. Do you recall that? 18 JUDGE SMITH: Okay. So recross limited to
19 A Yes 19 the scope of redirect.
20 Q How doesthe current presence of algae and 20 Ms. Mehta, any questions?
21 nutrients within the receiving waters of either the 21 MS. MEHTA: No questions.
22 unnamed tributary or the Colorado River compare to what 2 JUDGE SMITH: Okay. Ms. Pawelka?
23 you understand based on materia you've reviewed, 23 MS. PAWELKA: A few questions.
24 integrated reports, and sampling to have been some of 24 JUDGE SMITH: Okay.
25 the historic concentrations of nutrients and types of 25
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1 RECROSS-EXAMINATION 1 generally -- and they put -- | think the left columnis
2 BY MS. PAWELKA: 2 thesize of the discharge in terms of million gallons
3 Q Dr.Ross, arethere any other factors that 3 per day, and the right column is effluent concentration
4 could contribute to algae in these waters? 4 limit for total phosphorus. It also saysthat if a
5 A Factorsother than? 5 nutrient limit is necessary, then it should be alimit
6 Q A wastewater discharge. 6 that isreasonably technically feasible.
7 A Ingenerd, yes, there are other factors that 7 | think that if you need alimit, and you
8 can contribute to increased concentrations of nitrogen 8 ask what is reasonably technically feasible, that
9 or phosphorus. Classicaly, wethink -- as awater 9 concentration is not one -- it's significantly lower
10 quality scientist, now we start to turn towards nonpoint 10 than 1 milligram per liter. And we could debate
11 source pollution from concentrated animal feeding 11 reasonable, and we could debate technically feasible. |
12 operations or agriculture, fertilization, stormwater 12 think if you take reasonably out and just say
13 runoff from urban impervious cover. So wastewater is 13 technically feasible, we're talking about 0.01 or maybe
14 not the only source of -- in general, wastewater is not 14 0.02 milligrams per liter. There are plants that are --
15 the only source of human-related contributions of 15 have achieved that level of total phosphorusfor along
16 hitrogen or phosphorus. 16 time, like decades.
17 MS. PAWELKA: No further questions. 17 So technically feasibleis 0.01.
18 JUDGE SMITH: Okay. Mr. Tuckfield? 18 Reasonably technically feasible, now you're bringing in
19 MR. TUCKFIELD: Yes, Your Honor, | have a 19 likewhat isreasonable. But certainly atotal
20 couple questions. 20 phosphoruslimit that was in the lines of 0.15 would be
21 RECROSS-EXAMINATION 21 one-- consistent with many permitsin the state of
22 BY MR. TUCKFIELD: 22 Texas and also, too, consistent with the membrane
23 Q Dr. Ross, you talked about your criticisms of 23 bioreactor technology that the Applicant is proposing to
24 the scoresfrom the ED. If the scores were higher, what 24 use. In other words, they could take their -- the state
25 would be the result? Would the permit just not be 25 could impose a 0.15, probably alower 0.05 milligram per
39 41
1 issued, or would limits be imposed? 1 liter total phosphorus limit in this permit, and the
2 A The--at the bottom of that piece of paper, on 2 Applicant might have to operate the plants alittle bit
3 thebottom of that sheet that we looked at, the state 3 differently, but they wouldn't have to build a different
4 concluded that no limits for -- based on the scores, 4 plant, if that makes sense. So | think that's
5 that no limits for nutrients would be appropriate or 5 reasonable.
6 would be required for this permit. | don't remember 6 Q And-- but youwould base the limit on
7 exactly the language, but it's something like that. 7 technical feasibility?
8 Based on this score, this permit does not need an 8 A | think that that's what's required by the
9 effluent limitation for nutrients. 9 implementation procedures.
10 If the scores are higher, and the 10 Q Okay. Andyou have-- can you cite to specific
11 implementation procedures are pretty specific about how 11 plantsthat have attained that level of phosphorus
12 you take that nutrient score and reach the conclusion 12 removal?
13 that you need a nutrient limit, if the scores are 13 A Theres-- and | don't think | provided these
14 higher, presumably the state reaches the conclusion that 14 documents as exhibits to my testimony, but if you go
15 anutrient limit is either recommended or highly 15 into the exhibit that's just past my resume, and that
16 recommended. | think there's a couple different layers 16 would bein this case the second exhibit to my
17 inthere. 17 testimony, there are, | think, about three U.S. EPA
18 Q And arethere nutrient limits on this permit? 18 documentsthat are referenced that are easily available
19 A Thereisalimit on total phosphorus. 19 onthe website, and they present concentrations of total
20 Q Andwhatisthat limit? 20 nitrogen and total phosphorus -- maybe a couple of them
21 A 1milligram per liter. 21 arejust focused on phosphorus -- that have been
22 Q Andwhat limit do you think it should be? 22 achieved in treatment technologies.
23 A | guessl'll answer that question this way: 23 My testimony also references the big
24 Theimplementation procedures say -- they say a couple 24 Metcalf & Eddy manual on wastewater treatment
25 of things. One of the things that they say isakind of 25 facilities, and there are concentrations of nitrogen and
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1 phosphorus associated with treatment technologiesin 1 the groundwater are not going to be discharging into the
2 that document as well. 2 Colorado River. So those would be the three losses for
3 Q Yousad there was aphosphoruslimit in this 3 nutrientsin that intermittent stream flow with the
4 permit. Isthere not anitrogen limit as well? 4 caveat that with this concept of nutrients spiraling,
5 A No. I'mgoingtojust say flatly, thereis not 5 the nutrients that are coming in, in the body of algae,
6 anitrogen limit. Thereisan ammonialimit. But what 6 arenotreally lost. They're not measured in the water
7 happens when you put an ammonialimit into a permit is 7 quality, but they're still present. Because when those
8 that that just meansthat you are oxidizing all the 8 agae bodies decay, those nutrients come right back into
9 nitrogen, al the ammonia nitrogen. Does nothing to 9 thewater.
10 limit nitrogen. It only limits ammonia 10 Q Okay. A lot of your discussion about the water
11 Q Okay. Butit'sinthe-- 11 quality and the effect dealt with -- was based on the
12 A Youcandischarge al the nitrogen that you 12 assumption, if I'm understanding correctly, that 60 -- |
13 want, just aslong asit's not in the form of ammonia 13 think you said 68 percent of the Colorado River is --
14 Q Okay. Butthatisanutrient limit, isn't it? 14 consists of wastewater discharge. Isthat right?
15 A That'sa-- you know, like what goes onin my 15 A During the critical low-flow period.
16 mind when you ask me that question. Isammoniaa 16 Q Uh-huh.
17 nutrient? Yes. Doesthat limit affect the amount of 17 A Sonot every day, but that question is
18 nitrogen that's available for uptake in theriver? Oh, 18 specifically when the Colorado River is at its critical
19 it's-- 1 would -- | could arguethat it isnot a 19 low flow, what percentage of that flow is effluent.
20 nutrient limit from the perspective of algae growth. 20 Q But--soyou're considering this permit in the
21 Q What happensto nutrients when they travel a 21 context of cumulative flows from the City of Austin, and
22 milein an intermittent stream before they get to the 22 that may be 15 -- 10, 15, 20 miles upstream. Right?
23 Colorado River? Isthere anatural cleansing that 23 A For that nutrient score, that question istrue.
24 occurs? 24 Q Okay.
25 A Yeah. And | would -- | think it'sinteresting 25 A Your questionisyes.
43 45
1 becauseit'sintermittent, but it's probably not very 1 Q What do thelPssay about when you consider
2 intermittent once you put that wastewater discharge in 2 cumulative -- cumulative effects as opposed to just
3 it. It probably flows all the time, right. Does that 3 analyzing this permit?
4 make sense? 4 A |don'tknow.
5 Q Makessense. 5 Q Okay. Will -- do you have any evidence that
6 A Yeah 6 thisdischarge, not the cumulative effect of all
7 Q Butthereisanatura limitation -- or not 7 dischargesin the basin, but will this discharge change
8 limitation -- but phosphorus and nitrogen will decrease 8 thetrophic state of the Colorado River?
9 asit travelsthat mile before it ever hits the Colorado 9 A | hopethisiswhat my prefiled testimony says
10 River. Right? 10 very clearly, that it will contribute to increasesin
11 A Therearetwo processes that would remove 11 nitrogen and phosphorus. And that contribution again is
12 nitrogen or phosphorusin that mile. One process would 12 evident from a couple of different places.
13 bethe growth of agae, right. If there'salgaethat is 13  Q Okay.
14 taking that up, when you measure the water column, you 14 MR. TUCKFIELD: Objection, nonresponsive.
15 are not going to see that -- whatever nutrients were 15 Q (BY MR. TUCKFIELD) Do you have evidence that
16 converted into algae. 16 thisdischarge will change its trophic state in the
17 So those nutrients would still be coming 17 Colorado River?
18 into the Colorado River, but they wouldn't be coming in 18 A Isyour -- let mejust make surethat |
19 asnitrogen or phosphorus; they would be coming in as 19 understand your question by itself. Do | have evidence
20 thebody of an algae. 20 that if this discharge were the only discharge into the
21 The other losses would be you might get 21 Colorado River, that there were no other dischargesin
22 some minor amounts absorption of the phosphorusonthe |22 it, that the change would be enough to move the trophic
23 bottom material or bank material. And you could lose 23 state, let'sjust say, from oligotrophic to mesotrophic?
24 flow through infiltration of the bottom of the stream. 24 |sthat your question?
25 And whatever nutrients are infiltrating and moving into 25 Q No. I'm-- I'm asking if the change by this
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1 discharge, assuming that the Colorado River has whatever 1 facility at thispoint. We have anmoniadata. We have
2 dischargesit has already, that none of those existed, 2 DOD data We have TSS data, because there are effluent
3 that the Colorado River exists asit existstoday, that 3 limitsfor that, and so they're required to test it.
4 this-- 4 Q SothelOto40isaguess?
5 A Sorry. 5 A Wedlits--
6 Q --dischargewill now change the trophic state 6 MR. ALLMON: Y our Honor, I'm going to
7 from mesotrophic or oligotrophic to mesotrophic or 7 object. Mischaracterizesthe witnesss testimony. |
8 eutrophic, will that change? Will this discharge affect 8 object to the form of the question.
9 that change? 9 JUDGE SMITH: It's overruled.
10 A Thisisthestraw -- you're asking meisthis 10 Y ou can answer. Go ahead.
11 the straw that will break the camel's back? And, | 1 A ltis--yes, itisaguess. It'saguess
12 mean, the answer to your question, Mr. Tuckfield, is 12 based on looking at alot of information on not just
13 that | have -- no, | don't know that this particular 13 what are the nitrate concentrations from wastewater
14 straw isthe onethat pushesit over the edge. 14 treatment plantsin general, but specifically looking
15 Q Okay. That'sfine. Thanks. 15 for the kinds of treatment technologies that are
16 Then will this discharge -- you talked 16 proposed for this permit.
17 about reproductive success | think of frogs that we're 17 And also understanding that because you
18 talking about. Will thisdischarge -- do you have 18 have a phosphorus limit in there, and because to some
19 evidence that this discharge will change the 19 extent reducing phosphorus increases nitrogen, like --
20 reproductive success of those frogsin this case? 20 soit's based on an understanding of the treatment
21 A Areyou asking that question -- areyou -- so | 21 processes. But evenif they -- if they were -- they
22 think one of the things that's complicated about this 22 could achieve probably pretty easily 3 milligrams per
23 particular -- even just me thinking about this case is 23 liter if they worked at it, and even that's a big number
24 that -- isin the -- it's in the difference between the 24 compared to 0.05.
25 intermittent stream responses and the Colorado River 25 Q (BY MR. TUCKFIELD) Andwheredid you get the
47 49
1 responses. So let meanswer what | think isthe easier 1 0.05?
2 question and seeif you ask me the hard question. 2 A That'sin -- that's the number that isin
3 The concentration of nitrogen -- nitrate 3 severa different sources of research. | don't remember
4 nitrogen in the intermittent stream | think is going to 4 off thetop of my head if | were trying to go back and
5 be somewhere between 10 and 40 milligrams per liter. 5 look at it, | would probably start with maybe some U.S.
6 And you can compare that to 0.05 milligrams per liter 6 EPA numbers. But this question of the consequences of
7 nitrate, which is the number that's in my head for 7 nitrate, and nitrogen, but specifically nitrate on
8 starting to see those reproductive changes in sensitive 8 aguatic life, isa-- isaresearch subject of concern
9 invertebrates. 9 and has been of concern for the past 20 years.
10 Q Andthat'sintheintermittent stream? 10 Q Youdon'tknow what thelevel isin this
11 A Sointheintermittent stream, you have no 11 intermittent stream. You're looking at general --
12 dilution, right. And so absolutely in the intermittent 12 general documents for the area?
13 Stream, the consequences of this discharge are 13 A Intermsof -- in terms of the sensitivity of
14 significant compared to that boundary level. 14 invertebratesto nitrates, I'm looking at just -- that's
15 When you get into the -- sorry. 15 just research that's not specific to -- you know, they
16 Q Beforeyou get to that, and | do want to get to 16 probably have atank in some university laboratory, and
17 that, where did you get these numbers, the 10 to 17 they're dosing those -- the animals and looking for
18 40 milligrams per liter and the .05? 18 changes.
19 A 10to 40 milligrams per liter is the range of 19 Q I'mnot asking about the sensitivity. | think
20 nitrate from a MBR treatment facility. | could be 20 I'm asking about what you believe the existing level is
21 wrong, but one of the consequences -- I'll just -- you 21 inthat intermittent stream.
22 know, I'll just air my thing here. One of the 22 A Weéll, under -- so let'sjust think about this
23 consequences of not having a nitrate concentration 23 for aminute. I'm sorry, thisis -- there's a couple of
24 effluent limitation isthat | don't think | have any 24 questionsthere. Onewould be what isthe level in the
25 dataon what the nitrate concentration is for the Corix 25 intermittent stream absent a wastewater discharge? So
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1 anintermittent stream does flow, right, intermittently. 1 Director about what other contributors there could be to
2 Andwhat do | think the nitrogen concentration would be 2 nutrients, and you identified nonpoint source from
3 of that intermittent stream when it's flowing without 3 agriculture and runoff from development. Arethosethe
4 discharge? Isthat kind of the question that you're 4 typesof sourcesyou seein the vicinity of this
5 trying to get me to answer? 5 intermittent stream?
6 Q Itis, but not what you think. Isthere-- do 6 A I'mnotsure, Mr. Allmon, that | understand
7 you know what it is? 7 exactly what you're asking me. Are you asking me are
8 A I'm--1would bet -- | would bet alot that 8 those-- are those factors in the watershed of the
9 nobody has ever gone out to that stream and collected a 9 intermittent stream?
10 sample when it was flowing, so I'd have to -- 10 Q Yeah. Thisstreamislocated in McKinney
1 Q Soyou haven't? 11 Roughs Nature area. Isthat correct?
12 A | have-- | definitely have not. | have not 12 A Yes
13 seenthat data. | don't believe anybody else has done 13 Q Anddoyou see any watershed for this stream
14 it, so | would haveto -- | would have to extrapolate 14 that's significantly beyond the boundaries of that
15 from similar -- datafor similar systems. 15 Nature area?
16 Q That'sfine. Now, let's go back to what you 16 A No.
17 referred to asthe harder question. What was the harder 17 Q Andarethere, say, (indiscernible) feeding
18 question? 18 operations within that watershed?
19 A Theharder question iswhat -- what is the -- 19 A No.
20 what is happening in the Colorado River? Right. 20 Q Istherethetype of runoff from development
21 Q What ishappening in the Colorado River asa 21 that would contribute to nutrients within that
22 result of this discharge? 22 watershed?
23 A Yeah 23 A Probably atiny bit but not alot.
24 Q Notthe-- 24 Q Okay. You were asked questions by
25 (Simultaneous discussion) 25 Mr. Tuckfield about limits on total phosphorus. Areyou
51 53
1 A Well,its-- youknow, I think we're back to 1 familiar with the permit issued to the City of Liberty
2 the straw and the camel's back. Like, it will -- it 2 Hill within the past year or so?
3 will contribute nitrate to the stream, to the river 3 A | am.
4 flow. It'sgoing to -- and because the concentration in 4 Q Didthat have a phosphorus limit of 0.02
5 the effluent -- because there's no limit in the -- 5 milligrams per liter?
6 sorry, I'm getting phosphorus and nitrogen confused. 6 A Yes.
7 Because there's no nitrate limit that comes -- 7 Q Anddo you think that was a reasonably
8 MR. TUCKFIELD: (Audio interruption) g achievable limit?
9 Sorry. That was my -- okay. 9 A Yes
10 A Becausethere'sno nitratelimit, it will drive 10 Q Okay. Youindicated that in response to some
11 nitrate concentrations higher. 11 questions about -- from Mr. Tuckfield related to frog.
12 Q (BY MR.TUCKFIELD) But you don't know how much 12 Arefrogs and toads essentially subject to the same
13 higher? 13 impact?
14 A That-- | mean, it's not even a question of 14 A I'mgoing to defer that to the biologists.
15 how -- | mean, like that's a complicated question. Like 15 Q Okay.
16 yes, we could make some assumptions about flow, 16 A Yeah.
17 background concentrations, and do the calculations. And 17 Q AndI guessareyou familiar that there's
18 | have not done that. 18 Houston toad territory in this area?
19 Q Okay. 19 A | doknow that Houston toads are found in
20 MR. TUCKFIELD: Passthe witness. 20 Bastrop County.
21 JUDGE SMITH: Okay. Final redirect? 21 Q Okay. You said at one point that you could
22 MR. ALLMON: Yeah. 22 make an argument this permit doesn't contain a nitrogen
23 FURTHER REDIRECT EXAMINATION 23 limit. Infact, does this permit not limit the amount
24 BY MR. ALLMON: 24 of nitrogen?
25 Q Dr. Ross, you were asked by the Executive 25 A That question was-- it has -- we're really

KENNEDY REPORTI NG SERVI CE,
or der @ennedyr eporti ng. com

512.474- 2233

| NC



15

54 56
1 clear onthis. This permit limits ammonia nitrogen. 1 that testimony, which were Exhibits ES-301, 302, 303,
2 There's no question about that. Thereisan ammonia 2 304, 305, and 306?
3 hitrogen limit in the permit. 3 A Yessi.
4 Am | -- the point | was making in my 4 Q Andisthat --
5 earlier testimony isthat putting an anmonia nitrogen 5 A Yes | have
6 limit in the permit is absolutely not the same as 6 Q Isthat testimony and those exhibits the same
7 putting either anitrate limit in a permit or a nitrogen 7 asyou would provide if you were to testify here under
8 limitin apermit. Because what happens when you put 8 oath in person today -- or live today?
9 theammonialimit in the permit is the treatment plant 9 A Yes
10 process converts pretty much, more or less, all of the 10 Q Okay.
11 ammonia unless something's gone badly wrong, which 1 MR. ALLMON: Y our Honor, with that, |
12 happens sometimes. But in awell-operating plant, 12 guessfirst well offer those exhibits into the record.
13 virtually al of the ammoniais converted to nitrate 13 (Exhibit ES Nos. ES-300 through 306
14 nitrogen. 14 offered)
15 Soit'salimit on ammonia, but it's not a 15 JUDGE SMITH: Okay. And thetime for
16 limit on the nutrient effects of nitrogen because it's 16 objections to those exhibits has passed. Exhibits
17 still present as nitrate. 17 ES-300 through 306 are admitted.
18 Q Soisthereany limit on the total amount of 18 (Exhibit ES Nos. ES-300 through 306
19 nitrogen, including all the different forms nitrogen can 19 admitted)
20 teke, within the permit? 20 MR. ALLMON: And at thistime we'd make a
21 A No. 21 similar motion with regard to Mr. MacLeod for him to
2 Q Okay. 22 offer limited supplemental testimony regarding the algae
23 MR. ALLMON: All right. Your Honor, 23 conditions recently existing within the receiving
24 that'sall of my redirect for the witness. 24 waters.
25 JUDGE SMITH: Okay. And we will go ahead 25 JUDGE SMITH: Okay. And Mr. Tuckfield,
55 57
1 and then, Mr. Tuckfield, you -- we'll address how you 1 | -- my understanding is you would have the same
2 can cross on the newer testimony later. 2 objection?
3 MR. TUCKFIELD: Okay. 3 MR. TUCKFIELD: Yes. | renew my
4 JUDGE SMITH: Okay. Mr. Allmon, your next 4 objection, Your Honor.
5 witness. And thank you, Dr. Ross. 5 JUDGE SMITH: Okay. And that will be
6 MR. ALLMON: Yes. Wewould call Mr. Mike 6 subject to the same general recall of the witness as for
7 MacLeod to the stand. 7 Dr. Ross. Sotheobjection isoverruled, but
8 JUDGE SMITH: Okay. Mr. MacLeod, if you 8 Mr. Tuckfield will get additional time, and we will
9 will unmute yourself, please, and raise your right hand. 9 figure out exactly how to best proceed with that. But
10 (Witness sworn) 10 you may ask those additional questions.
11 JUDGE SMITH: All right. Thank you. 11 MR. ALLMON: And Claire, if we could pull
12 All right. Mr. Allmon. 12 up Exhibit ES-1 again. And if we could look at
13 MR. ALLMON: Yes. And Y our Honor, for 13 Exhibit -- Attachment A to that exhibit.
14 thiswitness, | aswell will walk through his prefiled 14 Q (BY MR.ALLMON) Mr. MacLeod, do you have
15 testimony and then seek leave for him to comment on the 15 before you now Attachment A to Exhibit ES-1?
16 photographs that Dr. Ross -- they both offered testimony 16 A Yes|do.
17 on nutrients. 17 Q Anddo you understand that's a photograph from
18 MICHAEL MACLEOD, 18 last Thursday of the area near the confluence of the
19 having been first duly sworn, testified as follows: 19 unnamed tributary with the Colorado River?
20 DIRECT EXAMINATION 20 A Yes
21 BY MR.ALLMON: 21 Q Doesit appear to be algal growth reflected in
22 Q Mr. MacLeod, have you reviewed your prefiled 22 that photograph?
23 teﬂimony which was Exhibit ES-300? 23 A There appearsto be quite alot of a|ga|
24 A Yes, | have 24 growth, yes.
25 Q And haveyou reviewed the exhibitsaccompanying |5  Q Isthat consistent with the opinions that you
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1 formed in this case? 1 concern, the concern being growth of algae and bacteria

2 A Waédl, theopinions| formed in this case have 2 and | think invasive vegetation.

3 todo with the level of nutrients that LCRA and TCEQ 3 Q Doesthisappear to you to be awater that's

4 have measured in theriver. And those level -- the 4 achieving exceptional aquatic life uses?

5 current levels are sufficiently high that one would 5 A Itdoesn't appear that way to me, no.

6 think they would promote algal growth, yes. 6 Q Okay.

7 Q Okay. Andlet'slook at Attachment A to this 7 MR. ALLMON: Y our Honor, that's all of our

g affidavit -- | mean Attachment B. And do you see this 8 supplemental questions. | would pass the witness

9 photograph which has been indicated to be of the 9 subject to the understanding that he may be recalled
10 Colorado River shortly downstream of the confluence? 10 later for questions on the supplemental direct
11 A Yes, it'sshown with algae. 11 testimony.

12 Q Andisthat consistent with your evaluation and 12 JUDGE SMITH: Okay.
13 theinformation you've reviewed? 13 All right. Ms. Mehta, do you have any
14 A Yes, because the Colorado River is where the 14 Questions?
15 measurements have been made, although they're upstream 15 MS. MEHTA: Yes, Your Honor. Thank you.
16 and downstream of this point. 16 JUDGE SMITH: Okay.
17 Q Okay. And what measurements are you referring 17 CROSS-EXAMINATION
18 to when you say measurements made upstream and 18 BY MS. MEHTA:
19 downstream? 19 Q Good morning, Mr. MacLeod.
20 A For many years, TCEQ has amassed information by 20 A Good morning.
21 taking water samples from the Colorado at various 21 Q Inyour professiona opinion, are there any key
22 monitoring stations and measuring various different 22 factors or data that were not considered when preparing
23 chemicals and properties of the water they so obtained. 23 the draft permit for this case?
24 They generally take those samples every two months, so 24 A | don't consider myself an expert on the
25 there'ssix ayear, and those are deposited in the SQ -- 25 preparation of the draft permit, so | would have to
59 61

1 | always get the letterswrong -- SQ -- the surface 1 answer, asfar as| can see, no.

2 quality monitoring database of TCEQ), at their website. 2 Q Okay. Andin--inyour opinion, do you

3 Now, recent -- in the recent past, most or 3 think -- would you recommend anything -- additional

4 al of the measurements have actually been made by LCRA, 4 analysis or any actions?

5 and so they are also posted on the Internet, on the LCRA 5 A Any actionsby who --

6 water quality website. 6 Q Anyactions--

7 Q Andinwhat way isthis observation consistent 7 A --orwhat?

8 with those measurements? 8 Q Sorry. Let merepeat the question again.

9 A Wall, our focus mostly on nitrate, although 9 In your opinion, would you recommend any
10 they're nitrate and nitrite. But I've aso looked at 10 additional analysis or actionsto properly evaluate the
11 the measurements of phosphorus. The nitrite nitrate 11 impact of the proposed discharge?

12 measurements, currently you can get data up to ‘22 -- 12 A Youmean -- | have no authority to tell them

13 2022 to 2024. So over the last two years, those 13 what they should measure. If -- | think areasonable
14 measurements at Webberville, Smithville, Bastrop 14 analytical person would ask what is the concentration of
15 stations have been in the range of 5 milligrams per 15 nitrite and nitrate and ammoniain the discharge, the

16 liter to 9-point-something milligrams per liter. 16 average, and then determine whether at sites close to
17 Q And how do those types of numbersrelate to the 17 the confluence, downstream and upstream, there are
18 algaein the -- that one would seein this picture, why 18 changesin the concentrations of those nutrients as

19 would one expect to see such algae based on those 19 well, of course, as bacterial measurements.

20 numbers? 20 The other thing isthat | believe that

21 A Well, the nutrient screening parameters that 21 the-- someone should be monitoring the levels of algal
22 TCEQ has established for nitrite nitrate in the water 22 growth, the levels of invasive vegetation growth in the
23 are 1.95 milligrams per liter. So we're looking in some 23 river. | know that's hard because it's very spotty and
24 cases four timesthat level. And that'sthe level at 24 different in different places. But that'sreally the

25 which the TCEQ announces that the nutrient level is of 25 key to what's going on here.
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1 Q Gotit. Okay. Thank you for answering my 1 phosphorus and the number of exceedances are well above
2 questions. 2 thelevel that they talked about as of concern, and they
3 MS. MEHTA: | don't have any further 3 have been well above that for many years. Currently,
4 questions, Your Honor. 4 90 percent of the measurements, 80 to 90 percent of the
5 JUDGE SMITH: Okay. Ms. Pawelka? 5 measurements that they're making in Webberville and
6 MS. PAWELKA: No questions, Y our Honor. 6 large numbers, over 50 percent, of the measurements
7 JUDGE SMITH: Okay. Mr. Tuckfield, before 7 they'remaking at some of the downstream sites exceed
8 you start, we are almost at 10:30. If you would like to 8 thelevel of concern, which is 1.95 milligrams per
9 go ahead and start your cross-examination now and take a 9 liter.
10 bresk when we're done, we could do that, or if you'd 10 In addition, over the past -- | guess over
11 liketo go ahead and take a break before your 11 the past five years, there have been 30 percent of the
12 cross-examination. 12 measurements -- 30 percent of the measurements at the
13 MR. TUCKFIELD: We can take a break right 13 Webberville station have exceeded 10 milligrams per
14 now, Your Honor. 14 liter, which isthe EPA maximum level for human drinking
15 JUDGE SMITH: Okay. Why don't we do that. 15 water. So they're of concern for human health. That
16 Well go ahead and take our 15-minute morning break, and 16 level, aswas noted earlier, has been increasing,
17 wewill come back in 15 minutes. All right. We are off 17 athough | wouldn't say it's been increasing steadily
18 therecord. 18 because the datais quite -- quite noisy subject to
19 (Recess: 10:26 am. to 10:41 am.) 19 loca short-term fluctuations.
20 JUDGE SMITH: We are back on the record. 20 But over the past 20, 30 years, it has
21 All right. Mr. Tuckfield, if you would like to begin 21 beenincreasing. And soin 1986, it was maybe 1 or 2
22 your cross-examination. 22 milligrams per liter for nitrate, and now it's 5, 6,
23 MR. TUCKFIELD: Yes, Your Honor. | don't 23 depending on where you measure it, up to
24 have any questions. 24 9-point-something milligrams per liter, which isvery
25 JUDGE SMITH: Okay. All right. So any 25 close to the human health limit.
63 65
1 redirect, Mr. Allmon? 1 Q Whenyou refer to this 2 and this 9, which
2 MR. ALLMON: Yes, just some very brief 2 parameter are you making reference to?
3 redirect. 3 A Sothisis-- the parameter is number 630. It
4 REDIRECT EXAMINATION 4 measures nitrite less nitrate. And it -- as| mentioned
5 BY MR. ALLMON: 5 before, it's measured usually six times per year. And
6 Q Mr.MacLeod, you were asked questions by the ED 6 when I'm talking about those numbers, I'm talking about
7 regarding perhaps, you know, the draft permit and the 7 annua means over thelast, say, five years or the last
8 considerations in putting together that draft permit. 8 twoyears. Or for the draft -- for the integrated
9 In developing the draft permit, it was considered 9 report, it'sthe last seven years.
10 whether the receiving waters were impaired or not. Do 10 Q Okay.
11 you fedl likeit is appropriate to consider the 11 MR. ALLMON: Your Honor, that's al of my
12 receiving waters not to be impaired for exceptional 12 questionson redirect. | will pass the witness.
13 aquatic life uses? 13 JUDGE SMITH: Okay. Any recross,
14 A Wall, the concept of impaired has very specific 14 Ms. Mehta?
15 meaning for them. | would say that the water -- the 15 MS. MEHTA: No, Your Honor. Thank you.
16 quality isdefinitely degraded and of concern, and yes, 16 JUDGE SMITH: Ms. Pawelka?
17 | think they should take that into account. 17 MS. PAWELKA: No, Your Honor.
18 Q Asyou looked at the data, did it support a 18 JUDGE SMITH: Okay. And Mr. Tuckfield?
19 finding that the water is not impaired for exceptional 19 MR. TUCKFIELD: No, Your Honor. Thank
20 aguatic life uses? 20 you.
21 A Waéll, again, there'sthe word "impaired.” So 21 JUDGE SMITH: Okay. All right. Well,
22 according -- asfar as| can tell, there are no -- there 22 thank you, Mr. MacL eod, and you are done with thistime
23 don't seem to be any rules for them -- for TCEQ putting 23 subject to being -- you might be recalled for additional
24 theriver onto the 303(d) list for nutrients. Now, 24 questions related to the testimony you gave today about
25 the-- both the average mean levels of both nitrogen and 25 those -- related to those photographs.
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1 THE WITNESS: Okay. Thank you. 1 Exhibit APP-01, which includes references to the
2 JUDGE SMITH: Thank you. 2 Exhibits APP-01-1 through 10 be admitted.
3 So Mr. Allmon, | believe that's all your 3 (Exhibit APP Nos. APP-01 and APP-01-1
4 witnesses? 4 through APP-01-10 offered)
5 MR. ALLMON: Yes, Your Honor, with that, 5 JUDGE SMITH: Okay. And the objections
6 that completes the Protestant, Environmental 6 have been addressed, the objections. So APP 01 and
7 Stewardship's, case. 7 Exhibits APP 01-1 through -10 are admitted.
8 JUDGE SMITH: Okay. All right. 8 (Exhibit APP Nos. APP-01 and APP-01-1
9 Mr. Tuckfield? 9 through APP-01-10 admitted)
10 MR. TUCKFIELD: Yes. Arewedoing me 10 MR. TUCKFIELD: Passthe witness, Y our
11 beforethe ED? 11 Honor.
12 JUDGE SMITH: Yes. 12 JUDGE SMITH: Okay. And I think for this
13 MR. TUCKFIELD: Okay. Yes. Your Honor, | 13 one, wewill go ED, OPIC, and then Protestants.
14 call Paul Price. 14 So Ms. Pawelka?
15 JUDGE SMITH: Okay. Mr. Price, if you 15 MS. PAWELKA: No questions.
16 will raise your right hand, please. And, oh, you need 16 JUDGE SMITH: Okay. Ms. Mehta?
17 to unmute yourself first. Sorry. You're still muted. 17 MS. MEHTA: No questions.
18 Mr. Price, we need you to unmute yourself, please. 18 JUDGE SMITH: Mr. Allmon? And you're
19 THE WITNESS: There. How isthat? 19 muted.
20 JUDGE SMITH: That'sgreat. Thank you, 20 MR. ALLMON: | forgot | was muted there.
21 sir. If you'll raise your right hand now. 21 CROSS-EXAMINATION
22 THE WITNESS: Yes. 22 BY MR. ALLMON:
23 (Witness sworn) 23 Q Good morning, Mr. Price. My nameisEric
24 JUDGE SMITH: Okay. Thank you. All 24 Allmon. | represent the Protestantsin this matter,
25 right. Mr. Tuckfield. 25 Environmental Stewardship. How are you doing this
67 69
1 PRESENTATION ON BEHALF OF 1 morning?
2 APPLICANT CORIX UTILITIES (TEXAS) INC. 2 A I'mdoing finethis morning.
3 PAUL PRICE, 3 Q Verygood.
4 having been first duly sworn, testified as follows: 4 Have you testified in permit proceedings
5 DIRECT EXAMINATION 5 previously?
6 BY MR. TUCKFIELD: 6 A Yes, | have.
7 Q Mr. Price, can you state your name for the 7 Q Have-- has-- on each of those occasions, has
8 record? 8 that been on behalf of an Applicant?
9 A I'msorry. Say that again. 9 A Pretty much, yeah.
10 Q Canyou state your name for the record? 10 Q Haveyou ever testified on behalf of the
1 A Paul Price. 11 Protestant in any of these matters?
12 Q Anddoyou haveyour direct testimony in front 12 A Inadomestic wastewater, no.
13 of you? 13 Q Okay. When were you engaged for this matter?
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A Yes, | do.

Q Andit'slabeled Exhibit APP-01. Isthat
correct?

A Yes

Q Do you adopt this Exhibit APP-01 as your own
testimony in this case?

A Yes

Q Andif you were asked the same questions today
asareincluded in your prefiled testimony, will your
answers be the same?

A Yes, they would.

MR. TUCKFIELD: And Your Honor, | ask that

e
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A I'msorry. Would you repest that, please? I'm
having a hard time with the speakers on this computer.

Q When were you engaged to work on this matter?

A | guess back in October.

Q Sowereyouinvolvedintheinitia development
of the permit application in any way?

A No, | wasnot.

Q Okay. And areyou being paid for your work in
this matter?

A Oh,yes.

Q Andwhat isyour rate that you're being paid
at?
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1 A 125anhour. 1 Q Andnow let'slook at the definition of
2 Q Okay. Andisthat the same for work regardless 2 existing usesin 307.3. And if we could look down at
3 of whether it's development of testimony or testifying 3 No. 27 in parens, do you see where existing useis
4 or at deposition? 4 defined there?
5 A That'sjust flat rate. 5 A A usethatiscurrently being supported by a
6 Q Okay. Approximately how many hours have you 6 specific water body that -- or that was attained on or
7 spent on this matter? 7 after November 28, 1975.
8 A Totell youthetruth, | haven't added them up, 8 Q Sowhenyou, within the regulations refer to
9 butit's considerable. Maybe aweek's worth work, 9 theterm "existing use," we're not actualy referring to
10 something like that, maybe more alittle bit. 10 exactly what the use is being made right now?
11 Q Okay. Haveyou visited the site of the 11 A Werelooking at uses that are currently being
12 wastewater treatment plant? 12 supported.
13 A Yes | have. 13 Q Or those that have been attained within the
14 Q And haveyou visited the downstream waters? 14 past 40 years?
15 A Not recently, no. Theunnamed tributary is 15 A Okay.
16 pretty inaccessible due to steep slopes and intensely 16  Q Isthat acorrect characterization of the
17 thick brush. 17 regulation?
18 Q Okay. And | guess have you inspected the area 18 A | believeso.
19 of the Colorado River downstream of the discharge? 19  Q Now,isityour testimony that all uses that
20 A Notrecently, no. 20 have been supported by the receiving areas of the
21 Q Okay. Haveyou inspected it at any point as 21 Colorado River since November 28, 1975 will still be
22 part of your work in this matter? 22 supported if the proposed permit is authorized?
23 A Onthismatter, no. 22 A Yes
24 Q Okay. Andyou've offered testimony you related 24  Q Didyou determine what all uses have been
25 to the groundwater impacts of this discharge. Have you 25 attained since November of 19757
71 73
1 done any previous work with regard to fate and transport 1 A My testimony, | believe, was focused on aquatic
2 ingroundwater? 2 life uses, which encompass quite alot. They're aso
3 A |believe-- no, | haven't. | believe | was 3 public water supply primary contact recreation, and |
4 quoting the Executive Director. 4 don't recall what else.
5 Q Okay. Doyou consider yourself an expertin 5 MR. ALLMON: And Claire, we can stop
6 groundwater? 6 sharing that at this point.
7 A No 7 Q (BY MR.ALLMON) Now, I'dliketo look at your
8 Q Okay. Now, | would liketo look at some of 8 prefiled testimony, Page -- particularly Page 8, Line 24
9 the-- begin with -- are you familiar with what the Tier 9 iswherel'd start at this point.
10 1review isfor TCEQ permits? 10 A Okay. Okay. Line24.
117 A Yes 11 Q Andthereyou say that Segment 1428 is not
12 Q I'dliketo begin by looking at that. 12 currently listed on the state's inventory of impaired
13 MR. ALLMON: Claire, if we could pull up 13 and threatened waters. By that, are you saying that
14 307.5. 14 Segment 1428 is currently in attainment for exceptional
15 Q (BY MR.ALLMON) And if we could look at -- do 15 aguatic life uses?
16 Yyou have before you the TCEQ rules? 16 A Excuse me. Would you repeat that?
17 A Yes 17 Q Yeah. Looking at that, when you say Segment
18 Q And do you see where 307.5(b) deals with the 18 1428 and its -- when you say that Segment -- Page 8,
19 antidegradation policy? 19 Line24 -- 1 think in your testimony, you indicate that
20 A Could you makeit alittlelarger so | can read 20 Segment 1428 is currently in attainment with the water
21 it? Okay. Antidegradation policy, yes, | seethat. 21 quality standards?
2 Q AndisTier 1 that existing uses and water 22 A This? That'swhat it saysin the 303(d) list.
23 quality to protect those existing uses must be 23 Q Okay. Andisityour testimony that it is--
24 maintained? 24 that that's an accurate characterization of the
25 A Yes 25 receiving waters of the Colorado River?
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1 A 1think so. 1 A That'swhat it says, yes.
2 Q Soinyour opinion, itisin attainment for 2 Q Andl guessisthat accurate, that that's the
3 exceptional aquatic life uses? 3 purpose of aquatic life use -- aquatic life monitoring
4 A Itwasdemonstrated by LCRA's monitoring. 4 isto determine the attainment of the aquatic uses?
5 Q Okay. Now, wereyou here for the prior 5 A Yes
6 testimony? 6 Q Okay. Now, let'slook at Page 3 of this
7 A Yes 7 exhibit. Do you see there where aquatic life monitoring
8 MR. ALLMON: And Claire, perhapsif we 8 components are listed?
9 could pull up Exhibit ES-1. And if we could look at 9 A Uh-huh, yeah.
10 Attachment B to that. 10 Q Andisthat an accurate identification of the
1 MR. TUCKFIELD: Y our Honor, he hasn't had 11 components of that monitoring, the things you would
12 achanceto really evaluate this, and | thought we were 12 consider?
13 going to take this up later. 13 A That'sthe components they put in, and yeah,
14 JUDGE SMITH: | think he could ask -- 14 that's pretty close, yeah.
15 because we haven't really discussed how that would 15 Q Isitonly pretty close, or isthat accurate?
16 affect your witnesses. 16 A Waell, you can -- yes, okay, it's accurate.
17 MR. TUCKFIELD: | would hope that | would 17 Q Okay. Now, do you know where Utley, Texasis
18 be able to bring my witnesses back to talk about this as 18 inrelationship to the point where the discharge route
19 well. Staff hasn't had achanceto look at it. 19 reachesthe Colorado River?
20 JUDGE SMITH: Okay. Mr. Allmon, why don't 20 A Ilookeditup,butl can't recal.
21 we hold off. Wecan recall Mr. Price. But let's hold 21 Q Isitvery close?
22 off questions related to this new exhibit, at least 22 A It'sinthe reach between Bastrop and Austin.
23 until this afternoon. We'll takeit up again. 23 Q Isit, say, within about a mile upstream of
24 MR. ALLMON: Okay. Sure. | understand 24 the--
25 that, Your Honor. 25 A |don'tknow. | don't know that.
75 77
1 Q (BY MR.ALLMON) Now, Mr. Price, did you make 1 Q Butit'supstream of the confluence of the
2 an effort to review recent data gathered regarding 2 unnamed tributary?
3 whether the receiving waters are, in fact, in attainment 3 A Okay.
4 with high -- with exceptional aguatic life use criteria? 4 Q I'maskingyou: Didyou review dataand
5 A Yes 5 determine the location relative to the discharge?
6 Q Andnow a Page 19, starting at Line 10 of your 6 A Ididnot. I looked at amap, and it wasa
7 testimony, there you acknowledge a 20-year concern for 7 poorly scaled map, so I'm not sure.
8 low fish and macroinvertebrate community scores. And at 8 Q Okay. Let'slook at Page 12 of this exhibit.
9 Line 15, you say the fish and macroinvertebrate data was 9 Wall, that's -- now, does thisindicate -- thisis an
10 collected in the early 2000s. 10 exhibit to your testimony. And at Page 12 we see
1 Did LCRA perform sampling and monitoring 11 Colorado River at Utley. Soinlooking at this, as part
12 near the discharge point in 2024 to evaluate the current 12 of your testimony, did you determine where Utley is
13 aquatic life usein this area? 13 located relative to the discharge?
14 A Well, they -- they conducted sampling in 14 A Wevealready established that | did not.
15 Segment 1428. 15 Q Okay. Soin attaching thisto your testimony,
16 Q Okay. And so let melook to Exhibit APP-01-9. 16 | assume you determined it was relevant to the
17 Isthisone of the exhibits to your testimony? 17 considerations here. Isthat correct?
18 A Yes 18 A Yes Yes,dir.
19 Q Andisthisapresentation by LCRA on some of 19  Q Andhow isthe monitoring at Utley relevant to
20 that monitoring that was performed? 20 the considerationsin this application?
21 A Yes. 21 A It'sin Segment 1428 and represents, with the
22 Q AndlI'dliketolook at Page 2 of this exhibit. 22 Other station, the general conditionsin the reach.
23 Soisaquatic life monitoring intended to determine 23 Q Okay.
24 whether aguatic life usesin awater body are being 24 A Youcan't samplethewholething. It'stoo
25 atained? 25 big.
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1 Q Allright. And now, do you seethat 1 Q Wwadl, I'mtryingto--
2 photograph? 2 (Simultaneous discussion)
3 A Yes|do 3 A Thereare other photographs. You can look at
4 Q Doesthat represent exceptiona aguatic life 4 the samples -- sample reaches. There's photographs of
5 Uuses? 5 those, too.
6 A Waell, I don't know. | can't seeany fish. 6 Q (BY MR.ALLMON) But you made no consideration
7 Q Waéll, doyousee-- 7 of the algae shown in this photograph?
8 A | seesomeagaeonthe surface, but so what? 8 A No, | didn't.
9 There's not any algae in other places on theriver. 9 Q Allright.
10 Algaeis--that's--in an aguatic plant. It's being 10 A [ only noted that there were patches of algae.
11 fertilized. What can | say? 11 And again, so what? That's not uncommon in Texas
12 Q Didyou make any evaluation as to whether the 12 rivers.
13 level of algae reflected in that photograph is 13 Q Now, let'slook to Page 14. And doesthis
14 representative of exceptional aquatic life uses? 14 represent the results of the sampling that was
15 A |don'tbelievealgaeispart of the 15 performed?
16 determination of exceptional aquatic life uses. It 16 A | assumeitdoes, yeah, Utley, okay. Uh-huh.
17 wasn't on that list that you showed me before. 17 Q Andwasthecritical period that reflected here
18 Q Okay. Let'sgo back and look at that list, if 18 in July 17th of 20247
19 we could. 19 A Yes
20 MR. ALLMON: | guess|I'm just looking back 20 Q What wasthe designation for the fish score
21 up at the -- Claire, within the exhibit. 21 that was observed on that date?
22 MS. HAMERLINCK: Okay. One second. 22 A Ashigh.
23 Sorry. 23 Q Andaswelook at the different rankings of
24 Q (BY MR.ALLMON) And while were doing that, 24 aquatic life use, is high beneath exceptional ?
25 can algae influence the dissolved oxygen levels within a 25 A Waell, yesitis.
79 81
1 water body? 1 Q Okay.
2 A Yes 2 A Butthosethingsdon't apply at the critical
3 Q Okay. Andis dissolved oxygen one of the 3 low flow or below, which iswhat this graph shows -- or
4 components of the ALM, of the aquatic life monitoring? 4 thistable.
5 A Yesitis 5 Q Soareyousaying that ariver need not achieve
6 Q Andisthephysica habitat part of the 6 theaguatic life uses during critical periods?
7 components? 7 A Yes
8 A Yesitis 8 Q Andwhatisyour basisfor that?
9 Q Isagaean element of the physical habitat? 9 A | can't quote chapter and verse, but | believe
10 A No,it'spart of the biological assemblage. 10 that these things don't apply below the critical low
11 Q Okay. Soisityour testimony that the 11 flows. | would also note that critical low flows occur
12 quantity of algaein ariver isirrelevant to the 12 during the winter months, the cold months, when
13 determination of whether it's achieving exceptional 13 temperatures are not high and DO fluctuations are not as
14 aquatic life uses? 14 gredt.
15 A No, but you can't tell me how much istoo much. 15 Q Arecritica conditionsintended to reflect the
16 Q Doyou haveany opinion on how much istoo 16 worst-case conditions in awater body?
17 much? 17 A Yeah.
18 A Yes. Whenit starts affecting DO in a 18 Q Andso--
19 substantial way, that's too much. If it covers so much 19 A They're assumed to represent it, yes.
20 substrate that it begins to exclude species, that's too 20 Q Andsoif we have conditionsthat are -- if we
21 much. Soforth. 21 have our -- let me back up.
22 Q Let'slook back again to Page 12 where we were. 2 Arethe water quality standards required
23 Sodid you make any evaluation as whether that quantity 23 to be attained throughout the year?
24 of algae would have those impacts you just described? 24 A In--inmost cases, yes, but the sampling that
25 A Waéll, how could 1? 25 TCEQ conducts to evaluate that sort of thing are classed
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1 incritical periods, that isfrom spring to fall, and 1 that there have been the introduction of sediment since
2 within that a critical summer period. Those are 2 1975?
3 supposedly the most stressful conditionsin those 3 A Waél, there'sbeen alot of earth-moving
4 streams, and that's when they evaluate the results. 4 activity upstream of the confluence.
5 Q Andwhen youlook at most stressful, you're 5 Q And sothat earth moving, would that have been
6 attempting to determine the times when the uses would be 6 an artificial ateration of the upstream water -- of the
7 most difficult to be attained. |sthat correct? 7 upstream area?
8 A Yes 8 A No, it'saconsequence of construction
9 Q Andsoif thefish score hereis-- thistime 9 activity, roads whatever.
10 of year ishigh, would that be an indication that 10 Q Wouldthat be away in which the quality of the
11 exceptiona uses are not being attained within the water 11 water has been degraded since 1975?
12 at all timesduring the year? 12 A Probably has something to do with a nonpoint
13 A During those samples, yeah, that was not 13 source.
14 obtained. 14 Q Okay. But that increasein silt, would that be
15 Q And so-- and do the habitat score here, 15 amanner in which the waters of this area have been
16 this-- what'slabeled as critical, was intermediate. 16 degraded?
17 Isthat correct? 17 A Wadll, the sediment composition has been
18 A Yes 18 degraded; that's for sure.
19 Q Andisintermediate alevel below high? 19 Q Okay. And hasthat type of sediment
20 A Those-- let metry tofigurethisout just a 20 concentration potentially -- would that potentially have
21 second. The habitat scores are based on channel 21 animpact of degrading, whether it's achieving
22 morphology, flow, and substrate composition. They're 22 exceptional aquatic life uses?
23 not based on water quality or anything else. They have 23 A Weéll, particularly among the
24 to do with the diversity of physical habitat and stable 24 macroinvertebrates, most of the sensitive, that is
25 habitat in the stream. And Colorado River has unstable 25 sensitive to low oxygen problems, are -- require fairly
83 85
1 sediments flowing down through that reach, and that's 1 clean substrates, stable substrates, to live on, like
2 probably why the only -- attained the exception -- 2 rocks and so forth.
3 intermediate uses for habitat. 3 The creatures that livein
4 Q Now, aswe determined whether awater body is 4 sediment-dominated reaches, typically chironomids --
5 attaining, say, an exceptional aquatic life use, isit 5 sludge worms, these things live in the sediments, and
6 not true that the habitat is part of the consideration 6 they'revery insensitive to decreasesin dissolved
7 for making that determination? 7 oxygen, or tend to be. And those -- when those are
8 A Thehabitat is-- isused to determine what's 8 collected and evaluated for aguatic life uses, they have
9 attainable. 9 lower scores than the more sensitive species that tend
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Q Yes.

A Andinthis case, that indicates that -- that
the aquatic life use making not be as exceptional or
high, but that's not what the results show.

Q Infact, the habitat present at thistime only
showed an intermediate --

A Intermediate level habitat was the result of
that monitoring, yes.

Q Atthistime. And do you have an opinion asto
how that compares to what the level was that was
attained in that water, the best time since 19757

A Wédll, | don't think physical habitats changed
that much since 1975, except maybe by the introduction
of more sediments, but then that doesn't have anything
to do with wastewater plants.

Q And so that introduction, why would you say
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to live on hard surfaces. Soin that way, it does
affect aguatic life use.

Q Andit'snot --

A Doesn't have anything to do with wastewater
discharges.

Q | guessI'm trying to understand how current
conditions compare to the highest conditions that were
maintained since 1975.

A Waédll, it would have been niceif they were
tabulated for that period, wouldn't it?

Q Waell, | guessthat'swhat I'm here to -- do you
have any evidence that the current intermediate
conditions are equivalent to those that were the highest
attained in 19 -- since 19757

A No, | donot.

Q Infact, isit your expectation that those
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1 current intermediate conditions for habitat would 1 Q Andlet'sgo ahead and look at that real quick.
2 potentially represent a degraded condition since 19757 2 MR. ALLMON: Claire, if we could go down.
3 A No, not necessarily. | don't know what the 3  Q (BY MR.ALLMON) Doesthisaso indicate
4 conditions were in November 1975. 4 aguatic life monitoring?
5 Q Okay. Did you make an evaluation of that? 5 A Yes.
6 A No. 6 Q A meeting with Environmental Stewardship?
7 Q Butaswelook at here, our habitat scoreis 7 A Uh-huh.
s only intermediate. And our fish scoreisonly high. 8 Q Now,if wecouldlook -- doesthis--
9 Likel said, I'mtrying to evaluate -- 9 MR. ALLMON: If we could scroll down,
10 A Lookslikeit's exceptiona to me during the 10 Claire.
11 noncritical period. 11 Q (BY MR.ALLMON) Doesthisalso provide an
12 Q Andright now I'm focusing on the critical 12 overview of aguatic life monitoring?
13 period. Do either of these outcomes support afinding 13 A Yes,itdoes.
14 that thisis subject to -- either of the outcomes for 14  Q Andintheir 2024 agquatic life monitoring
15 thecritical index period support afinding that thisis 15 stations, does that identify the Colorado River at
16 achieving exceptional aquatic life uses? 16 Utley?
17 A Would you repeat that, please? 17 A Yes, itdoes.
18 Q If welook -- focus only on the values during 18 Q Andnow if we could look down to the aguatic
19 thecritica period, this sampling on July 17th of 2024, 19 life monitoring components here.
20 do these support afinding that the water is achieving 20 MR. ALLMON: Claire, | think down one
21 an exceptional aguatic life use? 21 more. Right there.
22 A During that particular sample period, no. It 22 Q (BY MR.ALLMON) Isthis, again, an accurate
23 shows high, iswhat it says on the table. 23 identification of the components of aguatic life
24  Q And that'sthe best of the two? 24 monitoring?
25 A Excuse me? 5 A Yes
87 89
1 Q That'sthe--in other words, high is better 1 Q Okay. And amongst those that you evaluate and
2 than intermediate? 2 determine the aquatic life use is the fish assemblage.
3 A Yes 3 Correct?
4 Q Now-- 4 A Yesh
5 MR. ALLMON: Your Honor, | was going to 5 Q Andyoulook at the benthic macroinvertebrate
6 share an exhibit, which is a subsequent LCRA PowerPoint 6 community. Isthat correct?
7 provided LCRA on December 9th, which was produced to the 7 A Yes
8 parties previously. 8 MR. ALLMON: Let'sscroll on down, please.
9 Claire, we'll have this exhibit labeled as 9 Q (BY MR.ALLMON) And herewe havethe
10 ES2. 10 identification of the index period and identifying the
1 JUDGE SMITH: Okay. 11 critical period as being that from July 1st to
12 MR. ALLMON: And if we could look and -- 12 September 30th. Isthat correct?
13 let's start with the beginning, Claire. Let'slook at 13 A Yes
14 anemail here. 14 Q Doyou agreethat'sthe critical period for
15 Q (BY MR.ALLMON) Do you see thisemail here 15 thisarea of the Colorado River?
16 from LisaBenton of the LCRA? 16 A That's--
17 A Yes | seeit. 17 Q Huh?
18 Q Andisthat to Mr. Steve Box? 18 A --whatit saysonthe-- yes, that's -- yes.
19 A Could you makethisalittle bigger? 19 Q Anddoyou have reason to disagree with that?
20 Q Yeah 20 A No.
21 A Okay. Allright. | canread it now. 21 Q Allright.
22 Q Andisthisproviding a PowerPoint to Mr. Box? 22 MR. ALLMON: Let's go ahead and look down.
23 Say, Attached pleasefind -- 232 Q (BY MR.ALLMON) Do you see certain transects
24 A Oh,itsays--yes, okay. It saysplease 24 that were established here?
25 find -- right. 25 A Yes
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1 Q Isthat appropriate means of determining 1 exhibit list requirement that was not updated.
2 aguatic life use monitoring is to conduct -- 2 MR. ALLMON: And that exhibit only applied
3 (Simultaneous discussion) 3 to prefiled testimony. That didn't apply to
4 A Yes Yes sample at each one of those and 4 cross-examination exhibits.
5 composite the scores. 5 Optional completeness appliesto any
6 MR. ALLMON: Now, if we could look down 6 document that provides context or adocument that is
7 the next page. Go ahead and go all the way down to the 7 admitted, and certainly this provides context for the
8 next. Okay. Let's pause. 8 document submitted by the Applicant.
9 Q (BY MR.ALLMON) Arethesethe types of 9 JUDGE SMITH: I'm not sure about the
10 physical characteristics that one would monitor in 10 optiona completeness, but regardless, | think, given
11 determining whether the aquatic life uses are being 11 the quick timelines of &l of this, | think that was
12 achieved? 12 sufficient notice; and it was provided in disclosure, so
13 A Without really looking at them in detall, it 13 that is sufficient.
14 probably is. Thisisrather unfamiliar to me. | didn't 14 The exhibit list was not meant for -- the
15 have accessto this -- this set of emails, apparently. 15 timing of the exhibit list refers to the prefiled direct
16 Q Okay. | know thesewere providedina 16 testimony, not to all potential cross-examination
17 supplemental disclosure last week. 17 exhibits. So | find that that was sufficient, and the
18 A | never saw it. 18 objectionisoverruled. ES-2 isadmitted.
19 Q Andlook -- isthisthe type of consideration 19 (Exhibit ES No. ES-2 admitted)
20 onewould look at in determining the habitat quality 20 MR. ALLMON: $So let's go ahead and scroll
21 index? 21 down to the next -- let's pause here.
2 A Yes 2 Q (BY MR.ALLMON) Istheriparian buffer
23 MR. TUCKFIELD: I'm going to object to the 23 vegetation afactor listed here as an evaluation on the
24 admission of this exhibit. It hasn't been admitted yet, 24 habitat quality index?
25 and I'll object to the admission of this exhibit. It 25 A Yes Theriparian zoneisincluded on that.
91 93
1 was provided last week, but there was no indication that 1 Q Andthe vegetation within that isincluded
2 it wasgoing to be an exhibit used in testimony. It was 2 here?
3 just provided last week. | mean, they've had it for a 3 A Yes
4 while, and it should have been provided much earlier, 4 MR. ALLMON: All right. Let'slook down
5 and it should have been indicated as an exhibit. 5 tothe next page. Well, let'slook down to the page
6 JUDGE SMITH: Mr. Allmon? 6 where some of thisfactor isfilled in.
7 MR. ALLMON: Yes, Your Honor. Therewas 7 Q (BY MR.ALLMON) And now if we pause there, was
8 no discovery of any type filed upon the Protestants in 8 oneof the -- you see Colorado River at Utley as one of
9 thismatter. Thiswasn't responsiveto any discovery. 9 the 2024 aquatic life monitoring stations?
10 Wedid shareit with our expert last week and produced 10 A Yes
11 it assoon asthat occurred. And so we think it's 11 MR. ALLMON: Okay. Let'sscroll on down.
12 relevant. We aso would offer it -- well, | will be 12 And let's scroll on down.
13 offering it here imminently. 13 Q (BY MR.ALLMON) Do we have an exception from
14 We also think this should be offered as 14 the 2024 draft integrated report there in front of you?
15 optional completeness to the PowerPoint that was offered 15 A I'm--1see-- I'mhaving ahard time reading
16 by the Applicant. Thisisadditional description by the 16 it. Yes, thoseare -
17 LCRA of the monitoring that Applicant offered to offer 17 Q Andisthisfor Segment 14347
18 context for that exhibit offered by the Applicant. So 18 A Yes
19 wewould go ahead and offer this at thistime. 19 Q IsSegment 1434 shortly downstream of the
20 (Exhibit ES No. ES-2 offered) 20 discharge point?
21 MR. TUCKFIELD: Optional completeness 21 A No. It'sbelow Bastrop, | believe.
22 doesn't apply because thisis a completely separate 22  Q Butit'sdownstream of the discharge point. Is
23 document. It's not part of the same, and it -- there 23 that correct?
24 was an obligation for disclosures, and | know they 24 A Yes it'sdownstream, yeah.
25 produced through disclosure, but there was also an 25 Q Okay. Let'sgo ahead and scroll down. And
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1 it'scurrently designated as except -- well, once we 1 A It'sastandard format.
2 look -- and this indicates that our Colorado River at 2 Q Okay.
3 Utley isdesignated as exceptional. Correct? 3 A That'show youdoit. You fill out these
4 A I'm- 4 forms.
5 Q Okay. | know Claireisscrolling on over. 5 Q Andso--andinfilling out thisform, it's
6 A Yes 6 consistent with your knowledge that the riparian buffer
7 MR. ALLMON: And let's scroll on down. 7 vegetation would be afactor?
8 Now, okay, let's pause here. 8 A Yes
9 Q (BY MR.ALLMON) Do you see where thiswas -- 9 Q Andisitconsistent that the aesthetics of the
10 well, the LCRA completed the different factors -- 10 reach would be afactor considered?
1 A Yes 1 A Yes
12 Q --fillingin the numbers that they observed? 12 Q Anddoesit say that the available instream
13 A |seethat. 13 cover would be afactor considered?
14 Q Aswelook down at total score, do you see that 14 A Yes
15 inred there? 15 Q Okay. Let'sgoahead and -- all right. That's
16 A Yesh 16 My questions on this particular exhibit at thistime.
17 Q Andwhat wasthetotal score that the LCRA -- 17 Now, isit your understanding the
18 A Wdl, itsays17 -- 18 downstream waters are fishable/swimmable?
19 Q Yeah 19 A Yes
20 A --equalsintermediatein the upper right. You 20 Q And sothen doesthe Tier 2 review apply?
21 know, it'skind of hard to respond to this stuff off the 21 A Yes.
22 top of my head. Thank you. 22 Q Andunder the Tier 2 review, do theroles
23 Q And sothisisthe manner in which they 23 specify that the baseline is the highest water quality
24 completed the matrix to reach that score of only an 24 sustained since November 28th of 1975?
25 intermediate habitat quality index. Isthat correct? 25 A Yeah, | think it says something like that, yes.
95 97
1 MR. TUCKFIELD: Objection. Objection, he 1 Q Wadll, let'slook back to the regulations.
2 doesn't know. He doesn't have information about that. 2 Let'slook at 307.5.
3 It'sspeculation. 3 MR. ALLMON: Claire, if you can pull that
4 Q (BY MR.ALLMON) Sothe 17 that they reached is 4 up.
5 corresponding to an intermediate habitat rating? 5 A Wedidthisbefore.
6 MR. TUCKFIELD: Objection, speculation. 6 Q (BY MR.ALLMON) | know that we looked at that
7 JUDGE SMITH: Overruled. 7 for Tier 1. I'mlooking at Tier 2.
8 Q (BY MR.ALLMON) I guess| just asked you if -- 8 A Okay.
9 well, let memoveon. | guess |'ve asked that question. 9 Q Soifwecanlook at 307.5(c)(2)(B), doesthis
10 Let me go ahead. 10 provide under (2), general provisions for implementing
11 Are the factors here the type of factors 11 the antidegradation policy?
12 onewould look at in evaluating the habitat quality? 12 A Okay.
13 A Thisisastandard format. 13 Q Andunder (2)(B), if welook at the last
14 Q Okay. Andthesefactorslisted here-- 14 sentence of that, does that state, The highest water
15 MR. ALLMON: Perhaps, Claire, if you could 15 quality sustained since November 28, 1975 (in accordance
16 blow it up alittle bit. 16 with EPA Standards Regulation 40 Code of Federa
17  Q (BY MR.ALLMON) -- arethese consistent with 17 Regulations Part 131) defines baseline conditions for
18 what you would consider to be relevant to the 18 determinations of degradation?
19 determination of the habitat quality? 19 A Okay. That'swhat it says.
20 A ldon'tknow. | don't havetimeto read all 20 Q Okay. Now, canwe look now at another -- |
21 that stuff. 21 know you make reference to the implementation procedures
22 Q Okay. So, for instance, the riparian buffer 22 inyour testimony. Isthat correct?
23 vegetation, the second factor here, isthat consistent 23 A Yes
24 with something you would consider relevant to evaluating 24 Q If wecouldlook now at Exhibit APP-01-3, are
25 the habitat quality? 25 these the procedures that implement the Texas Surface
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Water Quality Standard?

A Yes

Q Sowhen you refer to the implementation
procedures, isthiswhat you're referring to?

A Yes

Q Let'slook at what's Page 63 of the
implementation procedures. Does this provide that
baseline conditions are estimated from existing
conditions as indicated by the last addition of Texas
water quality inventory or other available information
unless there isinformation indicating that degradation
in ambient water quality has occurred in receiving water
since November 28, 1975? Do you see that?

A Yes

Q Did you make any evaluation of whether there's
information indicating that degradation and ambient
water quality has occurred in the receiving water since
November 28, 1975?

A | did not review in detail water quality
information since 1975. | more -- | relied on the
state's integrated report.

Q | know we talked about silt earlier in your
testimony. | think you mentioned that over the past
several decades, there's been additional silt added to
the water. Isthat correct?
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suspended solids are suspended particles. Isthat
correct?

A Waéll, suspended solids are suspended particles,
and they may or may not sediment out.

Q Okay. And thisdischarge will discharge
suspended solids?

A Yes

Q Okay. And soif thereisinformation
indicating degradation since November 28, 1975, what
information should be looked at as baseline of a Tier 2
evaluation?

A Just -- I'm not sure about what you're asking
here.

Q Okay. Hereit says baseline conditions are
estimated from existing conditions --

A Uh-huh.

Q -- under certain circumstances. Correct?

A Right.

Q Did the Executive Director, as you understand
their evaluation, use existing conditions as baseline?

A How do they -- | think they looked at the
integrated report and went from there.

Q So-- and you say when looking at the
integrated report -- well, did you look at what the
proper baseline would be for this?
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A | would assume so. | haven't measured it.

Q And doesthat indicate that there has been a
degradation of water quality in the receiving water
since November 28, 1975?

A Wall, if you consider the composition of
sediments water quality, then you would say yes.

Q Isthis Corix discharge -- we've been talking
about alot of nutrients so far, but will it also
discharge total dissolved solids and total suspended
solids?

A Yes, itwill.

Q And would those have an impact on the silt
levelsin the receiving waters, potentially?

A Considering the relative volumes of flow, no.

Q Arethose the types of contaminants when we
talk about silts that are more the scientific name for
silt?

A No. Siltis-- are small minera particles.

Q Are-- but they're particles within the water
column. Correct?

A No. They're on the bottom.

Q Okay. Oncethey settle, they're on the bottom?

A They will stay suspended, but silt size
particles settle out.

Q Okay. And, likewise, dissolved solids or
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A Yes, | -- well, actualy, | waslooking at the
existing conditions as baseline because the existing
conditions are going to change by a miniscule amount.

Q Andwhen you say "existing conditions," we
looked in the rules that there's alegal meaning there
set forth that that's -- includes the highest conditions
attained since 1975. When you say "existing
conditions," were you looking at the conditions as they
actually exist in the water right now?

A  Yeah

Q And so that was when you --

A That's how you evaluate composite effects.

Q Soinyour evaluation, when you say that
there's -- did you look at whether the Tier 2 review
water quality standard would be met?

A Excuse me?

Q Wevelooked at that -- the antidegradation
policy involvesboth aTier 1 review and aTier 2
review. Correct?

A Correct.

Q Andisityour understanding that Tier 2 review
requires ademonstration that discharge is necessary for
important social or economic development if the waters
will be degraded? Isthat your understanding?

A I'mnot sure what that means.
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1 MR. ALLMON: Claire, if we could look back 1 1428, and that was somehow resolved or disappeared since
2 at 307.5. 2 then. Thiswas-- been in the'90s.
3 A Butit'snot onthe 303(d) list, soit's not 3 Q Allright. Let meask you to look at what was
4 degraded. 4 Exhibit ES-203.
5 Q (BY MR.ALLMON) Okay. Let'slook at 5 MR. ALLMON: If you could look for that
6 307.5(b)(2). And so (b)(2) says, No activities subject 6 and pull that up, Claire. That's an exhibit to
7 toregulatory action that would cause degradation of 7 Dr. Rossstestimony.
8 watersthat exceed fishable/swimmable quality are 8 Q (BY MR.ALLMON) Do you seethat thisisa
9 alowed unlessit can be shown to the Commission's 9 Segment 1428 listing history?
10 satisfaction that the lowering of water quality is 10 A Yes
11 necessary for important economic or social development. 112 Q Andyou--
12 Do you seethat? 12 A Whereisthat from?
13 A Yes |do. 13 Q Again, thiswas an exhibit -- you're familiar
14  Q Andthedegradation is defined as alowering of 14 with Dr. Ross provided testimony in this matter. Is
15 water quality by more than ade minimis extent. Do you 15 that correct?
16 seethat? 16 A Yes |am. | didn'tlook at that, though.
17 A Yes |do. 17 Q Okay. Didyou -- so areyou saying -- did you
18 Q Sodidyou make any determination of whether 18 review her testimony?
19 thewater quality would be lowered by a more than de 19 A Yes |ldid.
20 minimus extent in comparison to the highest water 20 Q Allright. Andyou understand that thisisa
21 quality attained since November 28, 1975? 21 history of thelisting of Segment 1428. Isthat
22 A |didn't have alawyer in my pocket, so no, | 22 correct?
23 didn't. 23 A Yes
24  Q Sowhenyou opined that the water quality 24 Q Andweindicatethat -- or the fish community
25 standards have been met, you didn't consider that 25 and nitrate, there was alisting of concern in 2002. Is
103 105
1 baseline of the highest water quality since 1975? 1 that accurate?
2 A Neither did anybody else. 2 A That'swhat it shows, yes.
3 Q Soyour understanding is neither you nor the 3 Q Butitshowsno such listing prior to 2002. Is
4 Executive Director considered that? 4 that correct?
5 A That'sright. 5 A Right
6 Q Didyou evaluate whether there's any 6 Q Andisthat consistent with your recollection?
7 information indicating that water quality has been 7 A Thereisno reference to the episode that |
8 degraded since the highest water quality -- since 1975? 8 mentioned, if that's what you're asking.
9 A Only ontheintegrated reports and on several 9 Q Okay. Andwhat episode -- which episode did
10 of them years back. And there's always been a concern 10 You reference?
11 for nutrients. In fact, there's Category 5C, it's being 11 A | wastalking about the episode where there was
12 studied about who is responsible and how to remediate 12 some alarm over the amount of rooted vegetation growing
13 it. 13 inthe Colorado River below lake -- Lady Bird Lake, and
14 Q Whenyou say "there's always been a concern,” 14 that was pinned on wastewater discharges from the City
15 hasthat concern actually only been listed since 15 of Austin.
16 subsequent to the year 2000? 16  Q And about when did that controversy occur?
17 A No. Oh, 2000, yeah. 17 A Itwasinthe'90s, | believe.
18 Q Sothat concern was not present prior to, say, 18 Q Okay.
19 2000? 19 A Maybelate'80s, early '90s, something like
20 A |don'tthink it had been studied before then. 20 that.
21 Q There'snoindication that it was of concern 21 Q Andwasthat related to concerns over the --
22 prior to the year 2000? 22 lowering the water quality in that area?
23 A Let methink back. Yes, therewas. Asl 23 A It wasconcerned with nutrient enrichment
24 recall, before 2000, there was a controversy in Austin 24 facilitating plant growth in the river, yeah.
25 about wastewater discharges encouraging plant growth in 25  Q Andwhat wasthe cause of that nutrient
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1 enrichment? 1 lowering of water quality is de minimis unless that
2 A Well, wastewater discharges. 2 water quality is actually impairing an attainable use?
3 Q Okay. 3 A Yes
4 A Inthemillionsof millions of gallons-a-day 4 Q What'sassimilative capacity of areceiving
5 range. 5 water?
6 Q Didyou consider that in any way in developing 6 A Wadll,it'stheamount of -- well, in this case
7 your opinions? 7 nutrients iswhat we're talking about. 1t's the ability
g8 A Yes 8 of the community to absorb the excess nutrients without
9 Q Inwhatway? 9 changing its aguatic life use.
10 A Thememory of that was that these problems are 10 Q Andwhenyou say changing aguatic life use,
11 nhotinsolvable. They're notirreversible. 11 would that bein this case changing the water from an
12 Q Okay. And soisthere any -- what actions 12 exceptional aquatic life useto a high aquatic life use?
13 would one take to solve those problems? 13 A | suppose so.
14 A Nutrient controls, different tertiary 14  Q Didyou determine what the assimilative
15 treatment, things like that. 15 capacity of the Colorado River is at this point?
16  Q Nutrient control, isthat -- 16 A No.
17 A It'smuch harder to control nonpoint source 17 Q Sodid you make any evaluation of what portion
18 runoff, which isabig part of what was going onin 18 of the assimilative capacity would be consumed by this
19 Austin at that time. 19 discharge?
20 Q Soaway to mitigate nutrient impactsisto 20 A That would be kind of difficult to do.
21 reduce the nutrients released by wastewater treatment 21 Q Andsodidyou do that?
22 plants. Isthat correct? 22 A No.
23 A Waéll, control runoff from them. 23 Q Didyou make any determination of what the
24 Q Ifone-- 24 consumption of the assimilative capacity in comparison
25 A Control runoff. 25 to baseline conditions since 1975 would be, what that
107 109
1 Q Yesh. If onewerelooking at waysto limit 1 cumulative consumption would be within this area of the
2 nutrient impacts and reduce these concerns that we see, 2 Colorado River?
3 isoneof the strategies to limit the discharge of 3 A No
4 nutrients from awastewater treatment plant? 4 Q Toyour knowledge, did the Executive Director
5 A Yes 5 make any determination of that?
6 Q Andwould that be areasonable step to take as 6 A No.
7 welook at the Corix discharge, is limiting the nutrient 7 Q Didyou make any determination whether there
8 discharges? 8 wasinformation indicating degradation in the receiving
9 A No. Ithinkit'sirrelevant. 9 waters since November 28, 19757
10 Q Andwhat'syour basisfor thinking that 10 A No.
11 limitations on nutrients in the Corix dischargeis 11 Q Allright. Now, | want to look at aprior --
12 irrelevant to looking at the impacts of that upon this 12 wetaked about the LCRA 2024 observations. Did you
13 stream? 13 make any evaluation of whether that indicated alowering
14 A Because such asmall proportion of the 14 of water quality in the area?
15 nutrientsin the stream are going to come from there. 15 A Howwould | do that?
16 Q Now, if our proper comparison isthe cumulative 16 Q Wall, I just amasking. You know, aswe look
17 impact of al discharges since 1975, and thisis only 17 at whether there's information indicating a lower --
18 one of those, did you examine whether that cumulative 18 lowering of water quality, did you consider that 2024
19 impact islessthan de minimis? 19 sampling by the LCRA to make a determination whether
20 A Ifit'sdill - if - if it's still exhibiting 20 there wasinformation indicating alowering of water
21 high -- or, excuse me -- exceptional aquatic life uses, 21 quality in the receiving waters?
22 yeah, that's -- then it's de minimis. 22 A No. Letmeputit--
23 MR. ALLMON: All right, Claire, we can go 23 Q Allright. I'dliketo look at some other work
24 ahead and stop sharing. 24 by the LCRA. Look with me to Exhibit -- thiswill be

N
a1

Q (BY MR.ALLMON) So your testimony that the

N
a1

marked as Exhibit ES-3. Doesthisindicate to be a 2023
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1 Basin Summary Report? 1 0000257
2 A Yes 2 A Yes
3 MR. ALLMON: And perhaps, Claire, if you 3 Q Anddoyou seewherethefacility siteis
4 could -- | think does this indicate by the LCRA on the 4 identified inkind of purple?
5 cover? Well -- now, if we could look to 3.3.7 of 5 A Yesh
6 this-- and thisis an excerpt from the larger document. 6 Q Anddo you see the discharge point?
7  Q (BY MR.ALLMON) Do you see here a depiction of 7 A Yes
8 the Austin Basin? 8 Q And the distance one mile downstream, and
9 A Yes |think so. Yeah. 9 that'swhereit reaches the Colorado River?
10 Q And doesthisshow the surface water quality 10 A Okay, yeah.
11 monitoring stations? 11 Q Isthat Wilbarger's Bend there?
12 A Yes 12 A |don't know the name of it.
13 MR. ALLMON: And if we could kind of look 13 MR. ALLMON: Okay. Claire, if we could
14 into the Bastrop County area. 14 look at PDF Page 42.
15 Q (BY MR.ALLMON) Do you seethe portion of the 15 Q (BY MR.ALLMON) Do you see here again from the
16 Colorado River in Bastrop County here? 16 application adepiction of the facility and the
17 A Yes 17 discharge route?
18 Q Andwould you be able to describe the location 18 A Yes.
19 of the discharge relative to that depiction of the 19 Q Andisthat labeled asthe USGS map?
20 Colorado River within Bastrop County? 20 A That'swhat it says.
21 A | béievethat it's-- that's kind of hard to 21 Q Andisthat Wilbarger Bend that thisis
22 read here. Whoa, it moved again. There we go. 22 labeled?
23 Colorado. It's above Station 12466, which is 23 A It saysWilbarger something. Wilbarger Bend.
24 Webberville, and | believe that it's below 12434. 24 Thereyou go. Yeah.
25 Q Waell, now, but it's -- 25 MR. ALLMON: Now, if we could look back to
111 113
1 (Simultaneous discussion) 1 Protestant's Exhibit 3, the one we were just looking at.
2 A --oneminute between 12469, which ison the 2 Q (BY MR.ALLMON) Do you see beneath the Pin
3 main stem of the Colorado. 3 Bastrop abend in theriver?
4 Q (BY MR.ALLMON) Do you seethe"P" in Bastrop, 4 A Yeah
5 within Bastrop County? 5 Q And doesthat resemble what we've just been
6 A |seethat. 6 looking at?
7 Q Isthedischarge, infact, slightly below that 7 A Youmean the onethat's just upstream of the
8 Pthere, kind of near that bend in the Colorado River? 8 Travis/Bastrop County line?
9 A No, I don'tthink so. | think it's upstream of 9 Q Theonedownstream, beneath the P.
10 that. 10 A No. No. | don't think so.
11 MR. ALLMON: Okay. Perhapslet'slook at 11 Q Okay. Sowhat level of attention did you pay
12 the administrative record here, so Tab D to the 12 tothe particular location of the discharge point in
13 administrative record. | just want to make sure that 13 thiscase?
14 we're clear on where we're talking about. 14 A |visitedit, and it wasin -- discharged into
15 Isthis -- so this -- if we could scroll 15 Segment 1428.
16 ondown and seeif we can find the USGS map -- or one of 16 MR. ALLMON: Okay. Claire, if we could
17 the maps of the discharge route. And | think we were 17 look at Page 148 of -- Page 148 of attachment -- of
18 looking at Tab D, Claire, so the application. 18 administrative record Tab D.
19 MS. HAMERLINCK: Okay. Just one second. 19 Q (BY MR.ALLMON) Do you see here another map of
20 Sorry. 20 thelocation of the McKinney Roughs Nature Park?
21 MR. ALLMON: Y our Honor, | know when | 21 A Yes
22 jump around alittle bit, I'm asking alot of 22 Q Isityour understanding that's the park within
23 Ms. Hamerlinck. 23 which the discharge is located?
24 Okay. Let's pause there. 24 A Yes
25  Q (BY MR.ALLMON) Do you see that we're on APP 25 Q Andisthisin Bastrop County?
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114 116
1 A Yes that'swhat it says. 1 number of readings above, say, the 10 micrograms per
2 Q Okay. Andif you wereto compare that to the 2 liter level?
3 figurewe werelooking at in this exhibit -- 3 A Okay. Yes. Yes. Itdoesshow anincrease
4 A 1 guesswewill haveto go with your 4 over timeto a certain extent, although there was a peak
5 interpretation. 5 in, it lookslike, 2017.
6 Q Okay. Let's--isthat consistent with this 6 Q Okay.
7 depiction asto the particular configuration of the 7 A Extremely high valuesthat don't appear
8 river? 8 subsequently.
9 A Yes Anditisdefinitely alittle farther 9  Q If our concernisall datasince 1975, does
10 downstream than where | thought it was. 10 thistend to show an increasing trend at least since
1 MR. ALLMON: Okay. Soif we could go back 11 2012 in Chlorophyll-a concentrations?
12 tothat exhibit, Claire. 12 A Yes, it does.
13 Q (BY MR.ALLMON) And soif welook and consider 13 Q Now, what's Chlorophyll-a?
14 that to be -- the discharge to be slightly below with 14 A Chlorophyll-aisaplant pigment that is key to
15 the"P" in Bastrop, is that downstream of what's marked 15 oxygen-producing photosynthesis.
16 as Station 124667 16  Q AndisChlorophyll-aa parameter that's used to
17 A Yesitis 17 evaluate the nutrient presence or nutrient impact in a
18 Q Okay. 18 water body?
19 MR. ALLMON: And now if we could look at 19 A Yes
20 internal Page 149 of Exhibit ES-3. 20 Q Inwhat way?
21 Q (BY MR.ALLMON) Do you see hereafigurein 21 A Among other things.
22 the lower right-hand corner -- 22 Q How does, say, the TCEQ or others use
23 A Yes. 23 Chlorophyll-ain evaluating nutrients present within a
24 Q --that shows Station ID 124667 24 water body?
25 A Yes. 25 A Evaluate the impact of the nutrients.
115 117
1 Q Andaswelook down beneath that -- well, does 1 Q Okay.
2 this show sampling for Chlorophyll-a at that station? 2 A Thetheoretical impact of the nutrients.
3 A Yes 3 Q Anddidyoulook at any of the historical data
4 Q Anddoesthat have abest -- ablueline that's 4 at Station 12466 for nutrients?
5 shown asthe -- afit to that data? 5 A Yes
6 A That'salinear fit to that data, yes. 6 Q Isthisincreasing trends consistent with the
7 Q And doesthat show anincrease in concentration 7 datayou examined?
8 of Chlorophyll-a? g8 A Yeah
9 A Waell,itsort of does. If youlook at the 9 Q Didyou consider thisdatain determining
10 graph, though, in the vicinity of 2015, it looks like 10 whether the impact of the discharge would be greater
11 something changed, whether it's the sampling or 11 than de minimisfor purposes of a Tier 2 review?
12 analytical method or something in the landscape. But 12 A For purpose of aTier 2 review, | don't think
13 the concentrations of Chlorophyll all of a sudden get 13 that nutrients alone are going to get something on the
14 very erratic and spread out al over the graph. 14 303(d) list unless they're extremely high.
15 Something's happened there. 15 Q Sodidyouonly look at the303(d) listin
16  Q And that something is causing you to have an 16 determining whether there was a degradation of water
17 increasing number of measurementsthat are higher than |17 quality?
18 the numbers prior to that 2015 period. Isthat -- 18 A No. | looked at the whole set that you get in
19 A Yeah, there are anumber that are equivalent or 19 theintegrated report, particularly the assessment by
20 lower, too, if you look at the bottom part of that 20 basin.
21 graph. 21 Q Can Chlorophyll-aindicate the lowering of
22 Q Now,didLCRA -- 22 water quality?
23 A Dotsare bouncing al over the place, and I'm 23 A Chlorophyll-aindicates that thereis more
24 not sure why. 24 plant growth at that location, and that's a function of

N
[$2]

Q Doesthe data generally reflect an increasing
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118 120
1 rateat whichit'sremoved. That'swhy there's so much 1 object as nonresponsive.
2 concern about dischargesinto lakes and reservoirs, 2 JUDGE SMITH: Sustained.
3 becauseit sitsthere and gives the algae plant an 3  Q (BY MR.ALLMON) So arethere going to be
4 opportunity to grow. 4 suspended solids discharged within this discharge?
5 Q Andsodoesanincreasein Chlorophyll-a 5 A Yes, therewill be.
6 indicate alowering of water quality? 6 Q Would the changein suspended solids that has
7 A ltindicates amore abundant community. That 7 occurred within the Colorado River be something to
8 might result in more fish, for example. 8 consider in determining whether water quality has been
9 Q Woulditresultin different fish -- 9 lowered?
10 A There'splenty moreto eat. 10 A Apparently, it hasn't been.
11 Q Now, if wecould look further down in this 11 Q Okay. Now, ischloride listed here, under this
12 figure. If welook at some of the other data gathered 12 list of parameters of concern?
13 inthe Colorado River, does this show an increase for 13 A I'msorry. You're-- the sound went off for a
14 ammonia? 14 while, and | didn't get that.
15 A Yes, itdoes. 15 Q Ischloride aparameter listed here?
16 Q And doesthisshow anincreasein several 16 A Yesitis
17 stationsfor -- at two stations for anmonia? 17 Q Will thisdischarge discharge chlorides?
18 A Let'ssee. Those seem to be two different 18 A Yes itwill.
19 stations. It'skind of small, but yeah. Interesting. 19 Q Andissulfate aparameter listed here?
20 MR. ALLMON: If you could look with me 20 A Yesitis.
21 back to that -- the IPs, Exhibit Applicant 01-3, and if 21 Q Will this discharge discharge sulfates?
22 we could look at Page 62 of that. And let's -- starting 2 A Yes
23 on Page 61. 23 Q Didyoulook at what the current levels are of
24 Q (BY MR.ALLMON) Under Applicability, do we 24 chloride and sulfates within the Colorado River in this
25 havefor Tier 2 reviews, Parameters of concern for 25 area?
119 121
1 individual water bodies may include, and then does it 1 A | believel glanced at them, but | didn't
2 havealist? 2 put -- pay that much attention to it.
3 A Okay. 3 Q Didyou examine whether thereisan increasing
4  Q Andisnutrients-- well, welook to the top of 4 trend already for sulfate and chloride in the Colorado
5 Page62. Arenutrientsincluded there? 5 River?
6 A Yes they are. There'sawholelaundry list of 6 A ldidn'tlook at that.
7 thingsthere. 7 Q Sodidyou make any determination of whether
8 Q Andissuspended solidsincluded there? 8 thewater quality in the Colorado River has been lowered
9 A Yssitis 9 by more than a de minimis amount for chloride or
10 Q And turbidity? 10 sulfates?
1 A Yes 1 A How muchisde minimis?
12 Q Would the siltation we've been talking about 12 Q Andlet meask you: How much isdeminimisfor
13 fall within the category of suspended solids or 13 those two parameters?
14 turbidity? 14 A | couldn't answer that question.
15 A Itcould at times, when current velocities are 15 Q Sodidyou make any determination for those two
16 high enough to suspend sediments. But that doesn't have |16 parameters as whether they've been lowered by more than
17 anything to do with wastewater discharge. 17 a-- they would be lowered by more than a de minimis
18 Q | think we discussed you're going to have 18 extent in comparison to the baseline?
19 suspended solids discharged through this wastewater 19 A Incomparison to the flow of the Colorado
20 discharge. Isthat correct? 20 River, they wouldn't be significant.
21 A Thimble-full in abathtub. 21 Q Wiall, but I'm asking cumulatively, in
22 Q Huh? 22 comparison to the highest water quality attained since
23 A A thimble-full in abathtub, as Dr. Ross said. 23 1975 for sulfate and chloride, did you make any
24 Q But-- 24 determination of whether the water quality after the

N
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MR. ALLMON: Y our Honor, I'm going to
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discharge would be more than a de minimis lowering?
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1 A No 1 aGoogle map now of the area?
2 JUDGE SMITH: Okay. Mr. Allmon, do you 2 A Yes
3 have more than just afew minutes |eft of questioning of 3 Q Andif welookin, doyou see McKinney Roughs
4 Mr. Price? 4 Nature Park?
5 MR. ALLMON: Yes, I'm-- | do have more 5 A Yes
6 than afew minutes. 6 Q And sothedischargeiswithin McKinney Roughs
7 JUDGE SMITH: Okay. Then why don't we go 7 Nature Park. Correct?
8 ahead and take our lunch break right now. We will come 8 A Correct.
9 back at 1:02, and we are off the record. 9 Q Anddoyou seejust up near FM 969 where Utley
10 (Recess: 12:02 p.m. to 1:02 p.m.) 10 islabeled?
11 117 A Yes
12 12 Q Soit'slabeled -- it'sindicated it's shortly
13 13 upstream of McKinney Roughs Nature Park. Correct?
14 14 A Correct.
15 15  Q Andthen we might betaking herein aminute
16 16 about Webberville. Do you see Webberville?
17 17 A Yes
18 18 Q Andthat'slocated abit further upstream.
19 19 A That'supstream, yes.
20 20 Q Upstream. Correct.
21 21 Okay. Just wanted to provide some
22 22 orientation there real quick. We have been talking a
23 23 lot about Utley. | want to make sure folks at least
24 24 have someideawhereit's at.
25 25 | want to look back -- we were looking at
123 125
1 AFTERNOON SESSION 1 Exhibit ES-3. That'sthe 2023 L CRA report.
2 MONDAY, JANUARY 27, 2025 2 MR. ALLMON: Claire, if we could bring
3 (1:02 p.m.) 3 that up.
4 JUDGE SMITH: We were with the 4 (Pause in proceedings)
5 cross-examination -- continuing the cross-examination of 5 MR. ALLMON: And, your Honor, first
6 Mr. Price, and we will go back on the record. 6 I'll -- I have not yet offered this. | would offer this
7 All right. Mr. Allmon? 7 atthistime. And | will note thisisamong the
8  PRESENTATION ON BEHALF OF APPLICANT (CONTINUED) g material produced by the Executive Director in this
9 PAUL PRICE, 9 case. The ED does not Bates stamp their material, but
10 having been previously duly sworn, testified as follows: 10 thiswasincluded within the production of the Executive
1 CROSS-EXAMINATION (CONT'D) 11 Director, and we would offer these excerpts from the
12 BY MR.ALLMON:: 12 2023 Basin Summary Report into the record.
13 Q Yes Okay. Good afternoon, Mr. Price. 13 (Exhibit ES No. ES-3 offered)
14 A Good afternoon. 14 JUDGE SMITH: Okay. Any objection?
15 Q | know we have been talking some about a 15 (No response)
16 station at Utley and some other locations, and | want to 16 MR. ALLMON: | do not hear any objections,
17 quickly try and orient ourselves to where the things are 17 so Exhibit ES-3 is admitted.
18 we're talking about. 18 (Exhibit ES No. ES-3 admitted)
19 MR. ALLMON: So, Your Honor, I'm going to 19 Q (BY MR.ALLMON) And let'slook again at
20 share my screen. 20 internally paginated Page 149 of this. And thisis,
21 JUDGE SMITH: That'sfine. 21 again, our draft of the Chlorophyll-a concentrations.
22 (Pause in proceedings) 22 Do you see that, Mr. Price?
23 MR. ALLMON: 1l try and do it myself 23 A Yes
24 herereal quick. 24 Q Anddo you seethat on theleft-hand Y axis
25 Q (BY MR ALLMON) Okay. Do you have before you 25 we've got -- these are concentrations in micrograms per
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A Yes

Q Doyou seethe 20 line here (indicating)?

A Yes

Q AndI guess-- and we are starting down at a
lower number, and as the best fit line, at least as LCRA
characterized it. You're moving closer to that 20. Is
that correct?

A Yes

Q Does 20 micrograms per liter have any
significance as you look at Chlorophyll-a
concentrations?

A No.

Q Allright. I'dliketo look in the attachments
to your testimony, Exhibit APP-01-08.

A Okay.

Q Do you havethat before you now?

A No, | don't. | don't have the -- al the
exhibitsin front of me.

Q Weéll, isthat being shared on the screenin
front of you?

A Yesitis.

Q Okay. And I'dliketo look at Page 18 of this
document.

A Okay.
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Q Youwould agree --

A Isthere aquestion?

Q - withthat?

| guess you would agree that as one
approaches that 20 micrograms per liter number, oneis
approaching the boundary between oligotrophic and
mesotrophic?

A That'soneopinion. Moreimportantly wasthe
14 milligrams per -- micrograms per liter screening
criteriathat's shown on that draft. The line goes
across the top.

Q Wiédll, I guessthe -- there's been some
discussion of the shift between different trophic
states. And aswe look at that, our 20 micrograms per
liter is approximately where everyone would find that
shift. Do you agree with that?

A Not necessarily.

Q Would you agree that's what EPA references
indicate?

A Yes

Q And do you have any reason to disagree with
that characterization?

A ldo.

Q Whatisthat?

A Oligotrophic, mesotrophic, and eutrophic

© 00 N O O b~ W N P

NN NRNNDNDR R R B B B 2R b
g A W NP O © 0 NO O b W DN BEFEL O

127

Q Wadl, first, let'slook at the very top so we

can orient ourselves again as to what this document is.
Isthis a USGS Report on Nutrient and
Biological Conditions --

A Yes.

Q -- of Selected Small Streams?

A Uh-huh. Yes,itis.

Q Okay. Now let'slook at Page 18. And maybe we
can makeit abit larger here. And I'm looking at the
top. Doesthisidentify the oligotrophic-mesotrophic
boundary?

A Itidentifies aboundary found in EPA
publication.

Q Yeah. And for the mean benthic Chlorophyll-a,
isthat 20 milligrams per cubic meter?

A Yes, which isthe same as micrograms per
liter.

Q Okay. Yes. Andisthat boundary 20 micrograms
per liter?

A That'swhat it saysthere, yeah.

Q Soaswelook at data approaching that 20
micrograms per liter number, that's approaching the
boundary between the oligotrophic-mesotrophic
states?

A Okay.
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categories were constructed based on sampling of lakes
in primarily Wisconsin, but all over the upper Midwest.
These are typically cold, low-nutrient waters suitable
for the growth of salmonids, that is, bass -- not
bass -- trout, and applied to warmer, southern regions,
| don't think they quite hold. Most of the water in
Texas, whether it's got a wastewater discharge on it or
not could be characterized as mesotrophic by their
criteria

Q Now, do you have --

A That'smy opinion.

Q And that's your opinion. Has that been adopted
in any kind of EPA guidance or TCEQ guidance?

A No. Asfar as| know, it has not.

Q Okay. And soif we were to assume that 20
micrograms per liter was the boundary, we are
approaching that as we are in this situation.

A Okay.
Q Isthat true?
A If you say so.

Q Wadll, isthat what the figures reflect?

A Yes. It'supwardly trending and may eventually
reach 20, if that's what you mean.

Q Okay. Soit may eventually reach the point
where EPA is designated as the boundary between
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1 oligotrophic and mesotrophic. 1 streams?
2 A Okay. 2 A (Witness nods head).
3 Q Isthattrue? 3 JUDGE SMITH: Answer audibly as opposed to
4 A | suppose so. 4 just nodding your head, please.
5 Q Okay. Now, if we could look to your testimony 5 A Yes
6 at Page 19, starting at Line 12. 6 Q (BY MR ALLMON) Andit-- okay. | guessthe
7 A Okay. 7 document speaks for itself, so I'll move on.
8 Q Doyou seethere where you indicate that 8 And then Table 2, you'll notice this
9 nitrate and total phosphorus have exceeded screening 9 reads, "US Environmental Protection Agency recommended
10 levelsin 34 of 37 and 21 of 38 samples respectively, 10 boundaries for trophic classification of streams.”
11 other parameters can be indicators of nutrient 1 Now, isthat different than what you said
12 enrichment, such as DO and Chlorophyll-a, are of no 12 that these were developed for lakes?
13 concern in the Texas Integrated Report, Water Body 13 A Yes
14 Assessment by Basin? 14 Q Andso--
15 A Yes 15 A Thiswasdiscussed -- was -- the concept was
16 Q Doyou still fee like Chlorophyll-aat this 16 employed for lakes. Originally in Wisconsin the
17 particular areais of no concern? 17 nomenclature was extended to streams because it'sa
18 A Inthe Texas Integrated Report, it's not. 18 convenient way of talking about it.
19 Q Basedonthedatathat LCRA has gathered, would 19 Q Butthe United States Geologica Survey has
20 Yyou -- do you -- are you of the opinion that 20 found this adequate to characterize streams. Isthat
21 Chlorophyll-ais of no concern at this location? 21 accurate?
22 A It hasn't passed the 14 microgram per liter 22 A Isthat what it saysin thisreport?
23 screening criterion. 23 Q Wall, it says, "Recommended boundaries for
24 Q Didyou yourself look at any -- make any 24 trophic classification of streams.”
25 investigation of prior data for water quality gathered 25 A Okay. Sothat'sTable2. What about it?
131 133
1 inthevicinity of this discharge? 1 Q Wadll -- and you would agree EPA has found those
2 A Inthevicinity of thisdischarge? No. 2 boundaries sufficient for characterization of streams?
3 Q Andsodidyou make any effort to look for what 3 A Okay.
4 dataLCRA had gathered in the vicinity of this 4 Q It-- EPA hasdonethat. Isthat correct?
5 discharge? 5 A | suppose soif they printed it in a document.
6 A Thesurface water quality monitoring data that 6 Q Okay. Now let'slook at -- to Exhibit ES-303.
7 TCEQ haswas collected partially by LCRA using their 7 A Couldwelook at the conclusions of the Mabe
8 criteria-- using their procedures. 8 Report?
9 Q Anddo you have any reason to question the 9 Q Wadll,if you need to -- if there's something to
10 validity of the datathat LCRA has gathered we've been 10 clarify, your counsel will have you on redirect. SoI'd
11 discussing? 11 liketolook at Exhibit ES-303 at this point.
12 A No. 12 A Okay.
13 Q Excuseme? 13 Q Andl'dliketolook at PDF Page 10. Now, do
14 A No, | don't. 14 you see atable which shows nitrate measurements at the
15 Q Okay. Now, the-- let'slook back at the USGS 15 Webberville station here?
16 report we were just looking at, the 01-09. 16 A Yes. Yes, | do.
17 Now, doesthis, as we look at the top, 17 Q Andwhen welook at data source TCEQ surface
18 indicate biological conditions of selected small streams 18 water quality monitoring database, do you see that?
19 inthe Edwards Plateau? 19 A Yes
20 A Uh-huh 20 Q Andif welook at 1428-Station 12466 on start
22 Q Sowasthisspecifically areport examining 21 datein 1989 and ending in 1994, what is the exceedance
22 rivers? 22 ratethere? Isthat 31.8?
23 A No. They arenot called rivers. They are 23 A Excuse me?
24 streams. 24 Q Thevery last row with -- yeah, the last row
25 Q Streams. So thisreport waslooking at with numbersinit.
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1 A Okay. Yes,itsays85.4 at onepoint. 1 Q Okay. Andyouwould agreethat nitrate isa
2 Q Wall, I guessI'mlooking for dates. We will 2 contaminant, would you not?
3 get to that, yes. 3 A No,it'sanutrient. Contaminantsarelike
4 When we look at the last row -- last row 4 poison.
5 for datafrom 1989 to 1994, does that indicate an 5 Q Okay. Isapollutant. Isnitrate a pollutant?
6 exceedance rate of 31.8? 6 A It'sanutrient. It'sfertilizer.
7 A Yes,itdoes. 7 Q And]I think we have been talking quite a bit
8 Q Andthen aswe move up, that last line aswe 8 heretoday about nutrient impacts, and the integrated
9 look at dates from December of 2015 to November of 2022, 9 report evaluates whether the water isimpaired for
10 isthat a 85 percent exceedance rate? 10 nutrients. Correct?
1 A That'swhat it says, yes. 1 A Yes
12 Q Sodoesthat reflect amuch greater exceedance 12 Q Andthe TCEQ rules have awater quality
13 ratein that period from 2015 to 2022 than was observed 13 criteriarelated to nutrients. Isthat correct?
14 in 1989 to 1994? 14 A Yes
15 A Yes, itdoes. 15 Q And so asone sees an increase in concentration
16 Q Doesthat indicate alowering of water quality? 16 of nutrients, isthat alowering of water quality?
17 A Thereisaconcernforitinthe 17 A They don't seem to think so.
18 implementation -- | mean, in the integrated report, 18 Q Andwhat isyour -- when you say "they," who
19 yes. 19 areyou talking about?
20 Q Andl guess-- 20 A TheTCEQ.
21 MR. ALLMON: Y our Honor, I'm going to 2 Q Soyou--
22 object as nonresponsive. 22 A The peoplewho put together the integrated
23 JUDGE SMITH: Mr. Price, you need to 23 report, they acknowledge that there's a concern. It
24 answer the question asit is asked. 24 saysin the implementation that if the exceedances of
25 A I'msorry? 25 the screening criteria are over 20 percent, you may
135 137
1 JUDGE SMITH: So, Mr. Allmon, will you ask 1 consider doing something about it.
2 your gquestion again? 2 Q Andhere--
3 And then, Mr. Price, you need to answer 3 A Infact, the-- the-- | believe that stuff is
4 the specific question. 4 rated a5C. That isto say it's being investigated.
5 MR. ALLMON: Yeah. 5 Q Andisa5C water awater that isimpaired?
6 Q (BY MR.ALLMON) And soagain, Mr. Price, aswe 6 A No.
7 look at that exceedance rate of 31.8 for the period of 7 Q Okay.
8 1989 to 1994 and compare that to an exceedance rate of 8 A Theresconcernforit.
9 85.4 percent for the period of 2015 to 2022, does that 9 Q Okay. Andwhen you say 5C, are you talking
10 indicate alowering of water quality? 10 about that's the rating when one does the --
11 A Itindicatesthat there was more nitrate in the 117 A Yes
12 water then than there was in the earlier period, yes. 12 Q --integrated report?
13 Q Andwould that be alowering of water quality? 13 A Yes
14 A Wadl, if youwant to defineit that way, yes. 14 Q Okay.
15 Q Wadl, | think that aswe look at -- 15 JUDGE SMITH: Okay. And I'm going to ask,
16 (Simultaneous speaking) 16 | need you two to not to talk over each other, please.
17 A You can't discharge something into a stream 17 MR. ALLMON: Yeah. My apologies, Y our
18 without changing the water chemistry somewhat. 18 Honor.
19 Q (BY MR.ALLMON) And-- 19 Q (BY MR.ALLMON) Now, if we could look at
20 A Youjustcan'tdoit. 20 ES-203. And | think we've looked at this some before.
21 Q Andsol guessareyou attributing that change 21 Again -- so from 1992 through 2000, there was no concern
22 inwater quality to discharges occurring during that 22 for nitrate, according to thislisting in history.
23 period? 23 A Okay. Yeah. According to this, that istrue.
24 A I'mattributing it to a combination of 24 Q Anddidyou make any evauation as to where
25 discharges and nonpoint source runoff. 25 thisindicates alowering of water quality?
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1 A No, I did not. 1 Q Didyou do any independent evaluation of your
2 Q Now, let me-- your testimony at Page 21, Lines 2 own for any of the water quality standards?
3 4through 7, you indicate that increased suspended silt 3 A Myownwhat?
4 loadsincreased -- and increasing siltation of rocky 4 Q Sowehavecovered Tier 1and Tier 2, and it's
5 substrates are not uncommon downstream of intensive, 5 your understanding there's also agenerd criteriain
6 land-disturbing activities. Isit your opinion that 6 307.4. Correct?
7 that type of increase has occurred in this area? 7 A Okay. Yeah.
8 A My opinionisthat it'samost inevitable for 8 Q Andsodidyou make any independent evaluation
9 that not to occur down the stream of alarge urban area. 9 of your own as to whether those general criteria of
10 Q AnNd, | guess,isAustin alarge urban area? 10 307.4 would be complied with?
11 A Définitely. 1 A No.
12 Q Andsoasyoulook at what has happened 12 Q Okay. Now, in considering baseline conditions,
13 downstream of Austin the past 40 years, has there been 13 does the antidegradation policy in the TCEQ roles make
14 anincreasing -- an increase in siltation? 14 any distinction as to the reason for lowering the water
15 A My guessisthat's probably the case. 15 quality?
16 Q And hasthere been an increase in suspended 16 A No.
17 silt loads? 17 MR. ALLMON: And, Claire, we can go ahead
18 A Probably. 18 and stop sharing that at this point.
19 Q Andwhenyou are talking about suspended silt, 19 (Pause in proceedings)
20 are those suspended solids? 20 Q (BY MR.ALLMON) Now, well --
21 A Yes 21 MR. ALLMON: Sorry, Claire. | got ahead.
2 Q Okay. 2 Q (BY MR.ALLMON) Now, at Page 24, Lines 4 of
23 A Yes 23 your testimony, do you say that you don't think the
24 Q Sowould it befair to say that in the vicinity 24 proposed discharge operated under the draft permit would
25 of the discharge, total suspended solids have been 25 result in any significant (or even detectable) changein
139 141
1 increasing over the past 50 years? 1 either water quality or community metrics? Do you see
2 A Wadll, | don't have any direct knowledge of 2 that?
3 that. It hasto do with the balance between scour and 3 A |seethat.
4 depth position. 4 Q Okay. Will wastewater generally dominate the
5 Q Didyoumake any determination of what the 5 flow in the receiving unnamed tributary?
6 lowest total suspended solids concentration maintained 6 A Yes, intheunnamed tributary it will.
7 within Segment 1428 since 1975 was? 7 Q Sowould it result -- if one wereto compare
8 A No,lI didnot. 8 thesituation in the unnamed tributary between having no
9 Q Okay. And sowhenyou evaluate whether this 9 discharge from awastewater treatment plant versus
10 meets the requirements of a Tier 2 antidegradation 10 having the discharge present, would that be a
11 evaluation, did you attempt to determine the baseline 11 significant change in the water quality within that
12 for suspended solids for that evaluation? 12 unnamed tributary?
13 A ldidnot. | relied on TCEQ's evaluation. 13 A | would even consider it an improvement since
14  Q Soyou performed no independent determination 14 there would be water.
15 of baseline? 15 Q Wadll, would it alter the assemblage of animals
16 A No. 16 within that unnamed tributary?
17 Q Didyou do that for any of the parameters 17 A | havenoidea
18 involved in the Tier 2 evaluation? 18 Q Youdo not.
19 A No. 19 A Butl'dsuspect not.
20 Q Okay. Didyou do any independent Tier 2 review 20 Q Ascompared to without a discharge?
21 evaluation of your own? 21 A Yeah. Yeah. Without adischarge, an
2 A No. 22 intermittent stream is going to keep -- is going to
23 Q Didyou do any independent Tier 1 evaluation of 23 harbor primarily the invasive species, species that are
24 your own? 24 capable of dispersing and colonizing new environments
25 A No, | did not. 25 when they have had water in it. And then they would all
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diewhen it dried, and that sort of community is not
much of a developed community.

Q How --

A If there was water present all the time, even
if there was some nutrient -- additional nutrient in it,
| don't think that would be a degradation of the life
use.

Q Would the quantity of nutrients present in that
unnamed tributary change with the wastewater discharge
present in comparison to the absence of the wastewater
discharge?

A It would haveto. Sinceyou are adding stuff,
it's going to be more.

Q Didyou make any evaluation of whether that
would be lowering water quality?

A Well, the explanation | just gave you is my
analysis of that.

Q Okay. Didyou do any particular analysisto
determine the amount of nutrients that would reach the
Colorado River from the discharge?

A No. | assumed aworst casethat al of it
would.

Q Okay. Doyou think that's reasonable --

A | don't think -- | think that's -- when there's
an occasional flushing of the creek by rainstorm or so
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Q Didyou make any evaluation of whether the
trend of increasing nutrient concentrations in the
receiving waters reflects a greater than de minimis
lowering of water quality?

A No.

Q Okay. Now, at Page 26, Lines 9 through 10 of
your testimony, you say that the proposed permit
amendment would potentially result in a potential
increase in the total phosphorous load in the Colorado
River by as much as 0.103 percent. Do you see that?

A Yes

Q Didyou make any determination of what the
cumulative potential increase in the total phosphorous
load to the Colorado River would be as aresult of all
discharges authorized since 1975?

A No.

Q Okay. Now, on Page 26, if we look through
Lines 16 through 17, you note that there may -- that the
result of this, there potentially would be an increase
in the dissolved nitrate load by 0.747 percent. Do you
see that?

A | seethat.

Q Anddid you make any evaluation of what the
cumulative increase in nitrate load would be as aresult
of al discharges authorized since 1975?
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forth, yeah, or al of it would get there at that point.
Whileflow is-- upstream flow was zero and al, it was
dominated by discharge. | think there would be some
assimilation in the creek, yes.

Q Allright. Let'slook at Page 25 of your
testimony, starting at Line 1. And you say that you
don't think there's much point to attempting to fit a
simple model to this type of data beyond alinear fit
that illustrates the trend of increasing nutrient
concentrations.

So would you agree that over time there
has been atrend of increasing nutrient concentrations
in the receiving waters?

A Yes. | agreed that that was the casein my
testimony.

Q And| think we discussed, you didn't do any
type of Tier 2 antidegradation analysis of your own.
Correct?

A No, | didn't.

Q Soyoudidn't consider whether that trend
reflects alowering of water quality?

A | don't think it does.

Q Okay. Did you make any specific determination
of that in preparation of your testimony?

A How would -- | don't understand the question.
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A That's added to the -- the ambient level of
nitrate in the water.

Q And when you say -- you say that 0.747 is added
to ambient, is that the ambient --

A That would be -- yes. That would -- if
everything were easy and even and -- you know, easy to
figure out --

Q Butwhenyou say --

A -- 0.747 percent would be the amount of
increase in the nitrogen load.

Q Asaresult of this discharge alone? |sthat
what that is?

A That discharge alone, yeah.

Q Okay. Now, let'stalk about groundwater a
little bit. 1'd like to turn to Page 40 of your
testimony, and I'd like to look at Lines 15 through 17.

A Okay.

Q Yousay, "The ED has determined that if the
surface water quality is protected, then the groundwater
quality in the vicinity will not be impaired {sic} by
the discharge.”

Do you seethat?

A Yes | do.

Q Didyou make any evaluation of whether the
groundwater would be protected in the vicinity of the
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146 148
1 discharge? 1 Q Now --and| think you said you are not a
2 A | did not make an independent evaluation of 2 groundwater expert. Right?
3 that. I'm not agroundwater expert. 3 A Thatisright.
4 Q Sothat agreement of the ED is not based on any 4 Q Soit'snot for you to evaluate that potential
5 expertise of your own? 5 for that migration. Isthat correct?
6 A No. It'sbasicaly TCEQ policy. 6 A That'sright.
7 Q Okay. Now, wereyou herefor the testimony of 7 Q Andsoif the permit contains no limit on the
8 Dr. Ross earlier today? 8 quantity of nitrogen in the discharge, how can it be
9 A Yes|was. 9 said that the permit is going to prevent nitrogen levels
10 Q AndI know there was extensive discussion of 10 from being too high in the domestic water wells
11 how the ammonianitrate limit in the permit relates to 11 downstream?
12 thetotal amount of nitrogen in the discharge. Do you 12 A Becausethere are distances involved.
13 recall that discussion? 13 Q Didyou do any evaluation of that?
14 A Yes | do. 14 A No, Il didnot. | re--1 relied on TCEQ policy
15 Q Anddoyou-- | believethat Dr. Ross testified 15 and the ED's decision.
16 that there's no limit in the permit that would limit the 16 Q Doyou know the drinking water standard for
17 total amount of nitrogen discharged. Do you recall 17 nitrate?
18 that? 18 A |thinkit's 10 -- 10 milligrams per liter.
19 A ldo. 19 Q Doyou know if the unnamed stream crosses the
20 Q Doyou agreewith that? 20 groundwater recharge zone?
21 A Yes 21 A No, I don't.
22 Q Okay. Now, isnitrogen a contaminant of 2 Q Okay.
23 concern when one looks at groundwater impacts? 23 A | know it crosses the Colorado River Alluvium,
24 A ldon'tknow. Ask agroundwater expert. 24 which will contain water that is seeping out of the
25  Q Soyouwouldn't know whether the amount of 25 bottom of the Colorado.
147 149
1 nitrogen in this discharge is of such magnitude that it 1 Q And did you investigate whether there's wells
2 would have an impact upon groundwater wells downstream. 2 completed at that alluvium?
3 A Waél, let meback up aminute. | know that the 3 A No, | didn't.
4 drinking water standard for nitrate s, like, 4 Q Didyou consider whether Bastrop has a water
5 10 milligrams per liter. 5 intake downstream with a discharge?
6 Q Yes 6 A | assumethat they did.
7 A Whichisobviously lessthan potentially in 7 Q Didyou make an evaluation as to whether the
8 the--in the effluent we are talking about. Now, while g quantity of nitrate in the discharge would be such asto
9 that concentration isrelatively high, it occursin 9 have an impact upon that water being drawn in by the
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the -- in the tributary stream. I'm not aware of alot
of wellsreal closeto that.

Q Andisthat because you didn't look to make
that determination?

A Excuse me? The -- the permit -- the permit
contains restrictions on how close you can be to public
water supply wells. | don't think it appliesto private
wells. I'm not sure about that.

Q Andsosince--

A But confining those high concentrations through
that stream, that particular stream bed, that is the
unnamed tributary, it's going to mean that if it's going
to get to awell, it's going to have to migrate through
the groundwater for along way and be diluted by that
groundwater. So | don't know how much is going to get
toawell.
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city of Bastrop?

A Sincetheloading increases by less than
1 percent and not -- that's not even counting the
tributaries coming in downstream that's discharged -- |
suspect that it's not going to be significant.

Q Yoususpect. Did you make any evaluation of
that?

A Yes. | made the evaluation of the dilution
factor entering the Colorado River.

Q Didyou make any evaluation of what the
cumulative nitrogen change would be to that intake for
the city of Bastrop?

A That would be the increment that | suggested in
my prefiled testimony.

Q And | understand we think we covered that
increment is the increment caused by this particular
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1 discharge. Isthat accurate? 1 Q Okay. Yesh. Do you seethat's regarding a
2 A That'saccurate, yes. 2 comment by Environmental Stewardship?
3 Q Didyoumake any evaluation what the cumulative 3 A Yes | seethat.
4 increment would be as aresult of all the authorized 4 Q Andrelated to water quality impacts?
5 discharges? 5 A Letmereadit.
6 A Notmy job. 6 Q Yeah
7 Q Okay. Not something you did as part of your 7 A Okay. | seethequestion.
8 evaluation of this permit? 8 Q Allright. And let'slook the ED's response.
9 A No, becauseit'simplicit in the analysis of 9 And they did have arather long -- there was more of it
10 dilution because that stuff isalready in theriver. 10 that continued on the next page.
1 Q Whenyou made your 1 percent estimate, did you 1 A Okay.
12 include flood flows? 12 MR. ALLMON: And, Claire, maybe we can go
13 A Excuseme, no. Those arejust average flows. 13 up and allow him to look at that.
14  Q Andsowhenyou say "average flows," you 14 Q (BY MR.ALLMON) Do you see-- well, let me
15 weren't comparing this 1 percent to critical flows, were 15 alow you to finish reading that paragraph, if you would
16 Yyou? You were comparing it to average? 16 like.
17 A No. Infact, | think that increment is for the 17 A Okay. Okay.
18 critical flow, for the 123 cubic feet per second. Asl 18 Q Andthenif welook at the Response 5, does
19 recall, that's how | calculated it. 19 that essentially say that the review was performed in
20 Q Anddoesthat 123 not include flood flows? 20 accordance with the implementation procedures?
21 A No, it doesn't include flood flows. It'sjust 21 A Yes
22 minimum flow, which occurs in the winter in this 22 Q Okay. Now, I'd liketo go ahead and look at
23 particular segment. January is the low-flow month here. 23 these comments that are referred to here that you agree
24  Q Sothat'syour understanding of what that 24 totheresponseto. Perhaps Claire can get us there.
25 number would be? 25 (Pause in proceedings)
151 153
1 A Yesh. Soitwouldbemuch lessduring the 1 Q (BY MR.ALLMON) Thisshould go relatively
2 summer, that is, the increment in concentration. 2 quickly. Do you see where there were comments filed?
3 Q Andnow -- 3 A Yes | seethose
4 A 1twill decreasein the downstream direction as 4 Q Andin 2023, someon March the 5th by Steve
5 additional tributaries flow down. 5 Box?
6 Q Waell, I guessthat we'll let the record speak 6 A Yeah
7 for itself. 7 Q Andif wecouldlook at those. Do you see
8 Now, if you would look with me to your 8 these comments?
9 testimony at Page 10, Line 12. 9 A lseeit
10 A (Witness complies). 10 Q And]I think you agreed with the Executive
11 Q Okay. Heredo you expressthat you did not 11 Director's response?
12 disagree with the Executive Director's response to 12 A I'dliketolook at Page 8 of these.
13 comments? 13 MR. ALLMON: And, Your Honor, we will have
14 A Yes 14 thismarked as-- | don't know what exhibit we are on.
15 Q Sodo you agree with the Executive Director's 15 Claire, do you know what the next number
16 responseto comments? 16 is?
17 A Yes 17 MS. HAMERLINCK: | believeit will be
18 Q I'dliketolook at that response, which was an 18 ES4.
19 exhibit to your testimony, so it's APP-01-2. 19 MR. ALLMON: Okay. Sowe would havethis
20 A Yes 20 marked as ES-4.
21 Q Havethat. Now let'slook at Page 6 through 7 21 Q (BY MR.ALLMON) Soaswelook in Exhibit ES-4,
22 of thisdocument. Do you see there where Comment 3 was 22 doyou see areport regarding PFAS contamination?
23 from Environmental Stewardship regarding the 23 A Yes
24 antidegradation review? 24 Q And] forget exactly what PFAS stands for, but
25 A No. I'mlooking at Comment 5. 25 areyou familiar with P-F-A-Ss?
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1 A Yes, | think so. 1 document that we have up.
2 Q Okay. And now let merepresent to you, within 2 JUDGE SMITH: Okay. Mr. Tuckfield, do you
3 your testimony, you say the Applicant has no information 3 have any objection?
4 about the presence or absence of PFAS in the effluent or 4 MR. TUCKFIELD: No. No, Your Honor.
5 ambient Colorado River water. Did you consider these 5 JUDGE SMITH: Okay. ES-4is admitted.
6 comments and these materials from Environmental 6 (Exhibit ES No. ES-4 admitted)
7 Stewardship? 7 MR. ALLMON: All right. If we could go
8 A 1didnot seethat comment. | haveto admit. 8 ahead and stop sharing that, I'm going to take alook at
9 Q Okay. If wecouldlook down some of the 9 what we will mark amark as Exhibit ES-5.
10 sampling here, do you have any opinion as to whether the 10 Q (BY MR.ALLMON) Do you have before you now
11 levels of PFAS monitored in the receiving waters caused 11 what has been marked as an original petition in the
12 any concern? 12 State of Texas versus 3M Company and several others?
13 A No, | don't. 13 A Okay.
14  Q Didyou make any evaluation as to whether the 14  Q Now, I'dliketolook at Paragraph 2 of this
15 PFAS contained in the effluent would create the 15 document -- let's go on up and pause for a second.
16 potential for toxicity in the receiving waters? 16 Was thisindicated as filed December 11th
17 A No, | don't, because we don't have any 17 of 2024?
18 information on PFAS and the wastewater discharge. 18 A Yes
19 Q CanPFASbe potentially toxic? 19 Q Okay. If wecouldlook at Paragraph 2, does
20 A Somecompoundsare. Thisis-- standsfor a 20 thisindicatethat -- well, and let's look up and see --
21 multitude of fluorinated hydrocarbons, and they -- 21 MR. TUCKFIELD: Y our Honor, | object to
22 Q Andwhat -- 22 theintroduction of this document. These are
23 A --widedy vary intoxicity. 23 alegations made by aplaintiff. Whether they are true
24 Q Andinwhat ways can they be toxic? 24 ornot, it's-- it'sjust completely irrelevant to this
25 A What do you mean, in what ways can they be 25 case or this proceeding.
155 157
1 toxic? 1 JUDGE SMITH: Mr. Allmon, what isthe
2 Q What types of toxic impacts can PFAS have? 2 relevance?
3 A ldontknow for sure. All peopletell meis 3 MR. ALLMON: Your Honor, thisis not just
4 that there'salot of potential for it. But | haven't 4 any plaintiff. These are alegations made by the State
5 seen much in the way of actual dissection of what the 5 of Texas, and we have the Executive Director hereasa
6 toxicological effects are. 6 party who isan alterego for the State of Texas. And it
7 MR. ALLMON: Y our Honor, we would offer 7 says, "State of Texas on Environmental Matters." This
8 Exhibit ES-4 into the record. 8 goesdirectly to the PFAS issues at issue in this case.
9 (Exhibit ES No. ES-4 offered) 9 JUDGE SMITH: I'm going to sustain that
10 JUDGE SMITH: Arethere any objectionsto 10 objection. The ED isnot a-- or TCEQ are not parties
1 ES4? 11 tothis. They are both parts of the State of Texas, but
12 THE WITNESS: Could you blow that up a 12 itis-- I'm going to sustain that objection.
13 little bit more for me, please? | can't quite make out 13 MR. ALLMON: Okay. Your Honor, we would
14 most of the numbers. 14 reserve -- we would ask later to do an offer of proof.
15 JUDGE SMITH: SoisES-4 --isthat just 15 Well, we would submit as an offer of proof and we would
16 the entire comments or -- 16 ask later to do some questionings as an offer of proof.
17 MR. ALLMON: Y eah, the entire comments, 17 JUDGE SMITH: We could do that later.
18 Yes, just to show that full context is provided. 18 MR. ALLMON: Okay.
19 MR. TUCKFIELD: Weéll, wait. Not al the 19 Q (BY MR.ALLMON) Now, let'slook at your
20 comments, just this comment. Just this-- 20 testimony again at Page 35, Lines 15 through 16. You
21 MR. ALLMON: Yeah. Just this comment. 21 say that these programs gather data our state needs to
22 I'm not talking about all of the comments before the 22 ensurethe quality of surface water in Texas.
23 TCEQ. These March -- 23 Now, over the past few decades, has the
24 JUDGE SMITH: Okay. 24 number been -- or has the length of impaired streamsin

MR. ALLMON: -- March 5th, 2023, the

N
a1

Texas increased or decreased?
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A I'msorry. | had ahard time finding the right
page, here. Now, where wasit? Where are we?

Q You'reinyour testimony on Page 35, Lines 15
through 16.

A Okay.

Q Youindicate that the TCEQ programs ensure the
quality of surface -- quality of surface water in Texas.
Isthat correct?

A Yes

Q And -- over the past 20 to 30 years, has the
river miles of impaired watersin Texas increased or
decreased?

A | don't know.

Q Youdidnt--

A ldidn'tadd it up.

Q Okay. Now, | want to look on Page 43 of your
testimony, Table 2.

A Okay.

Q Andthisis-- thisisflow in cubic feet per
second.

MR. ALLMON: Maybe, Claire, if we could
look out --

Q (BY MR.ALLMON) Isthisfrom a USGS gage?
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conditions. The peak flows during the summer would
probably be higher if you restricted it to the time the
Highland Lakes have been in existence.

Q Prior to 2011, did the Lower Colorado River
Authority release water in the summer for use by rice
farmers downstream?

A | think so, yeah.

Q Andwasthat practice atered in 2011?

A Tosome extent, it was.

Q Sodoesthisreflect the dteration in the
operation of the Highland Lakes since 2011?

A Over a-- averaging over the whole period, it
does.

Q But that would be -- that would be 15 years out
of the more than 100 years included in this average?

A Yes

Q Andif we have lower flows during the summer,
does that create a greater potential for impact during
the summer?

A Yes

Q If -- okay. What iswhole effluent toxicity
testing? Areyou familiar with that?

A Yes, | am.

24 A Yes It'sthesame--it'slabeled on Table 3. 24  Q Doesthedraft permit include any whole
25 Q Allright. And so these are median values for 25 effluent toxicity testing?
159 161
1 theflow past that gage? 1 A ldon'tthink so, becauseit's not amillion
2 A Yes 2 gallonsaday plant. But it may have something on
3 Q Andthisisaveragesfrom 1897 through 2025? 3 startup. I'mnot sure. | don't recall at that point.
4 A Mediansthrough then. 4 Q Iswholeeffluent toxicity testing intended to
5 Q Mediansthrough then. 5 detect impacts of toxics or toxic contaminants?
6 Now, isit the case that water quality 6 A Materials, yeah. Yes.
7 standards must be met under critical conditions, not 7 Q Now, aswelook at thistable, does this
g8 median conditions? 8 reflect current flowsin the Colorado River, the table
9 A Yes 9 wearelooking at?
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Q So these would not reflect the conditions under
which one would look to seeif the water quality
standards have been met. Isthat correct?

A Correct. Probably, | think.

Q Wwidl,if theseare--

A If youlook at Table 3, which is5 percent --
5 percentile flows, that is probably alot closer.
Certainly you get closer to 123 during the winter.

Q Okay. Let'slook at Table 3. Now, isthat,
again, 1897 to present?

A Yes

Q Andwould that include periods where the
Highland Lakes did not exist?

A Yes.

Q And--

A Sothisisnot quite reflective of current
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A It makes -- it reflects the long-term trends.

Q Now, let'slook at Page 26 of your testimony,
Lines3to 5.

A Okay.

Q Now, doesthat -- doesthat say you are using
the Daily Average Flow Statistic from USGS 081580007

A That'swhat it says.

Q And soisthisnot a description of what you
your Table 3 was reflecting?

A No. Table 3isbased on median flows, that is,
the flows that are higher than that half the time and
lower than that half the time.

So Table 3isnot low flow?
Averages reflect everything.

So that's not alow flow indication?
What isn't?

>0 >0
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1 Q Table3. 1 A No, of coursenot.
2 A Yes,itis. It showsthe monthswhere low 2 Q Doyourecdl what you meant to say by that?
3 flows occurred. 3 A Wadl, | meant to say that the ED reviewed water
4 Q Butit'snot thelow flow during those months? 4 qudlity to the -- according to the guidance in RG-194.
5 A Excuse me? What wasthat again? 5 Q Okay. And so were you suggesting that they
6 Q Butit'sthe average flow during those months 6 weren't reviewing water quality the way that
7 and not the low flow during those months? 7 Environmental Stewardship wanted them to review?
8 A Theseare median flows by month, by day and 8 A Right
9 month, in Table2. What isreferred to in -- on Page 26 9 Q Okay. Doyou believethat the ED did aTier 2
10 areaverageflows. 10 review?
11 Q Andthat's describing what isin thetable. Is 1 A Yes
12 that not correct? 12 Q Okay. Isitthe Applicant or the ED who was
13 A No, that's not correct. 13 chargedtodoaTier 1 and aTier 2 review?
14 Q Sodothetablesreflect low flows? 14 A It'sTCEQ.
15 A Yes. They reflect the annua pattern of low 15 Q Okay. Canyou describe briefly -- briefly what
16 flows. You notice both tables reflect the same monthly 16 the 303(d) list is and what the Texas Integrated Report
17 pattern, both at the median level and the 5 percent 17 is?
18 level. 18 A TheTexas Integrated Report is a compendium of
19 Q Dothey tell uswhat the current low flows are 19 datafrom all over the state for each designated segment
20 at thislocation? 20 and all itstributaries reflecting the current water
21 A Youmean today? 21 quality of the -- of each segment. It'sdivided up into
22 Q Yeah 22 abunch of different categories. 303(d) listsare
23 A Of course not, no. 23 impaired reaches, and there are specific reasons for
24 MR. ALLMON: Your Honor, if | might have |24 impairing for -- areason that areach may be impaired.
25 just five minutes. | think I'm nearing completion here. |25 305(b) list isthe list of water quality
163 165
1 JUDGE SMITH: Okay. So well go off, take 1 concerns, which iswhat 1428 is on for some of these
2 likealittle mini break. Five minutes off the record? 2 things. And they'relisted as concerns, and they are
3 MR. ALLMON: Yeah. 3 supposed to be looked at.
4 JUDGE SMITH: Okay. We're off. 4 Q Okay. Socanyou explain to the Judge what
5 (Recess: 1:56 p.m. to 2:00 p.m.) 5 rolethe Texas Integrated Report plays and the 303(d)
6 JUDGE SMITH: We're back on the record. 6 list plays when looking at water quality?
7 MR. ALLMON: Yeah. Your Honor, 7 A Oh, mygosh. Well, as Mr. Allmon pointed out,
8 Environmental Stewardship has no further questions for 8 it'smandated by EPA. Part of the agreement that Texas
9 thiswitness, and we pass the witness. 9 took over the water quality monitoring, water quality
10 JUDGE SMITH: All right. Mr. Tuckfield, 10 permitting, and it's a statewide assessment of a
11 do you have redirect? 11 snapshot, if you will, of water quality.
12 MR. TUCKFIELD: | do have afew questions, 12 Q Okay. Sohow does TCEQ -- do you know how TCEQ
13 Your Honor. 13 determines whether awater body isimpaired?
14 JUDGE SMITH: Okay. 14 A No, | don't.
15 REDIRECT EXAMINATION 15 Q Allright. Let'stakealook at -- Mr. Allmon
16 BY MR. TUCKFIELD:: 16 asked you some questions about the Mabe Report, which is
17 Q Mr. Price, in the middle of this 17 APP-01-8, and | -- let'stake alook at your
18 cross-examination, it sounded like you maybe suggested 18 testimony -- let's see -- at Page 30. Areyou seeing
19 that you thought the ED did not evaluate water quality. 19 that right now?
20 Did | understand that answer correctly? 20 A Yes.
21 A Would you repeat the question, please? 21 Q You concluded at Page 30, Lines 31 through 33,
22 Q It sounded to me like you might have said that 22 it says, "For example, APP-01-8 found that hill country
23 you suggested that you thought the ED did not evaluate 23 streamstended to maintain high aquatic life usesin
24 water quality when they were doing their Tier 1 and 24 spite of seemingly elevated levels of nutrients,
25 Tier 2 evaluations. Did | understand that correctly? 25 focusing primarily on phosphorus.”
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A Yes

Q Isthat the conclusion that -- that you came to
as aresult of reading that Mabe Report?

A | believethat'swhat isin their conclusions.

Q Yeah. Okay. So-- so when Mr. Allmon was
asking you about some of the datain the Mabe Report, is
there anything else you would like to add to what all
that data means as far as that -- from that report?

A Weél, | -- | believe that -- that they included
the -- the EPA table, Table 2 that he was referring to,
in that report to contrast that it was the results they
obtained in the hill country streams, and that is that,
according to them, total phosphorus was orders of
magnitude above the -- the concentrations in streams
that didn't receive discharge. But benthic Chlorophyll
was about twice the average in the uncompacted streams,
and it didn't affect the aguatic life uses.

Q Okay. Doyou know what atrophic statusis
relevanttoaTier 1 or aTier 2 evaluation?

A | don't think that that necessarily is involved
with aTier 1 or Tier 2 of evaluation. It may be, but
I'm not -- I'm not sure about that.

MR. TUCKFIELD: Okay. I'll passthe
witness, Y our Honor.
JUDGE SMITH: Okay. Ms. Pawelka?
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response of the increased growth of aguatic vegetation
inthis area?

A | don't know. | don't know what the upstream
contributions or the downstream contributions are.

Q Yourecal we looked at some photographs taken
lately of the receiving waters. Do you recall those?

A Yes

Q And that they showed some algae growing within
the waters downstream of this proposed discharge?

A Yes

Q Istherethe-- can such algal growth
potentially be caused by the addition of nutrients to
this area?

A That algal growth probably islargely aresult
of the ambient nutrients.

Q Canitbetheresult of the addition of
nutrients from artificial sources?

A Yes.

Q Okay. And you noted that the Mabe Report, as
to the fact -- allegedly that maybe there weren't the
type of changes that one could see despite changesin
nutrients, did that apply also to Chlorophyll-awhen you
see increase in Chlorophyll-alevels? Does that
correspond to seeing vegetative growth, impacts upon
vegetative growth?
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MS. PAWELKA: No questions, Y our Honor.
JUDGE SMITH: Ms. Mehta?
MS. MEHTA: No questions.
JUDGE SMITH: Okay. And Mr. Allmon?
MR. ALLMON: Yeah, | think | do have just
afew questionsfor you -- for Mr. Price.
RECROSS-EXAMINATION
BY MR. ALLMON::

Q There was some discussion of the Mabe Report
related to hill country streams. Isthe situation at
this discharge point the same as that one would find at
hill country streams?

A No. Now, Dr. Ross was eguating the Colorado
River with the hill country stream.

Q And now are you saying that, as one were to add
phosphorus and nitrogen to this receiving water in the
Colorado, that it would not result in the increased
growth of aguatic vegetation?

A Not in the proportions that's going in.

Q Wall, what about the cumulative amount going
in; if one would look at all the discharges that have
been authorized?

A If youwanted to look at it that way, | don't
think anybody would ever get a permit.

Q Wsdl, I'mjust asking, would that cause a
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A ltcanbe, yes.

Q Now, I'dliketo look at your -- and, again, as
we talked about these, 1'd like to look at the
implementation procedures. That's APP-01-3.

A Okay.

Q AndI'dlikethelook at Page 38 of that.
Page 38, do you see under General Approach -- well,
let'slook at --

A That'sfor effectsin reservairs.

Q Yeah. Doesthat make reference to
eutrophication?

A Somewhere. | imagineit does somewhere. |
don't know.

Q And iseutrophication atrophic state?

A Yeah. Thereyougo. Yes, | seethat.

Q And so do the implementation procedures
themselves make reference to trophic state?

A Wecertainly do for reservairs.

Q And let'slook down to Page 26. Well, let's
look at Page 26 of this exhibit.

A Okay.

Q Anddo you see acategory there for General
Screening Approach for Nutrient Impacts?

A Yes

Q Andl'dliketo look down on Page 27 at the
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1 bottom where it says, "Assessing Narrative Nutrient 1 upto Mr. Tuckfield. And at some point we would like to
2 Provisions--Loca Effects.” 2 do that offer of proof asto that exhibit that we were
3 A Yeah 3 discussing.
4 Q Anddoesthat also make reference to 4 JUDGE SMITH: That will be after we
5 eutrophication? 5 adjourn for the day.
6 A Oh,yeah. Thereyougo. Thank you. 6 MR. ALLMON: Okay.
7 Q Andsoisthat ameans by which the 7 MR. TUCKFIELD: Yeah, | would prefer to
8 implementation procedures consider trophic states? 8 wait on those -- on those new photographs.
9 A Yes 9 JUDGE SMITH: Okay. So, Mr. Price, we
10 Q Andthisgeneral approach to screening applies 10 will need -- you will be subject to being recalled.
11 toall water bodies. Correct? 1 Okay. Mr. Tuckfield, your next witness?
12 A Ifweretaking Tier 1, it certainly does. 12 MR. TUCKFIELD: Yes, Your Honor, | call
13 Q Okay. Sol guessinlight of the 13 Troy Hotchkiss.
14 implementation procedures, eutrophic stateswould be |14 JUDGE SMITH: Okay. Mr. Hotchkiss, if you
15 relevanttoaTier 1 evaluation? 15 could turn on your video.
16 A | don't know. What doesit say on Page 44, 16 THE WITNESS: | am trying. It does not
17 nutrient screening in streams and rivers? 17 seemtowant to let mein.
18 Q Page44 of the-- 18 JUDGE SMITH: There we go.
19 A Yes, of thisIG-194 {sic}. 19 THE WITNESS: There we go.
20 Q Wadll, I think that we saw areferenceto 20 JUDGE SMITH: Thank you.
21 eutrophication. Right? 21 TROY HOTCHKISS, P.E.,
2 A Yeah 22 having been first duly sworn, testified asfollows:
23 Q And eutrophication refers to achange in the 23 DIRECT EXAMINATION
24 trophic state of water. Correct? 24 BY MR. TUCKFIELD::
25 A Yes 25 Q Mr. Hotchkiss, can you state your name for the
171 173
1 Q Okay. Andin that way, the implementation 1 record?
2 procedures consider trophic states in evaluating the 2 A Troy Hotchkiss.
3 impact on nutrients? 3 Q Canyouidentify what has been labeled as
4 A Inalimited way, yes. 4 Exhibit APP-02?
5 Q Okay. 5 A lcan
6 MR. ALLMON: Y our Honor, that's al my 6 Q Andwhatisthat?
7 questions for the witness. | pass the witness. 7 A Thatismy direct testimony.
8 JUDGE SMITH: Any final redirect, 8 Q Anditrefersto APP-02-1, which isyour
9 Mr. Tuckfield? 9 resumé. Correct?
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MR. TUCKFIELD: No, Your Honor.

JUDGE SMITH: Okay. All right. Thank
you, Mr. Price.

And then we're -- Mr. Allmon, did you get
al the questions answered related to that -- those
photographs, or were you going to want to ask Mr. Price
further questions about that?

MR. ALLMON: Yeah. | think 1 -- 1 believe
that | was not allowed to ask questions on that. I'd
like to go ahead and ask some questions on those
photographs.

JUDGE SMITH: Wewill do that toward the
end so that Mr. Tuckfield and Mr. Price feel like they
have had time unless you fedl like you're -- you have
had a chance to look at that.

MR. ALLMON: And | think -- yeah, that's
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A That iscorrect.

Q And do you adopt this exhibit, APP-02, as your
own testimony?

A |do.

Q Okay. Andif you were asked the same questions
asare included in your prefiled testimony today, would
the answers be the same?

A Yes,sir.

MR. TUCKFIELD: Y our Honor, we offer
Exhibit APP-02 and APP-02-1 into evidence.
(Exhibit APP Nos. APP-02 and APP-02-1
offered)
JUDGE SMITH: Okay. And the
exhibits for the -- objections have already been
addressed.
APP-02 and APP-02-1 are admitted.
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(Exhibit APP Nos. APP-02 and APP-02-1

admitted)

MR. TUCKFIELD: Passthe witness, Y our
Honor.

JUDGE SMITH: And | believe we are
starting with Ms. Pawelka. Any questions?

MS. PAWELKA: No questions, Y our Honor.

JUDGE SMITH: Ms. Mehta?

MS. MEHTA: No questions.

JUDGE SMITH: All right. Mr. Allmon?

MR. ALLMON: Yes. Andif it'sany
comfort, | think I'll have many fewer questions for you
than | did for Mr. Price.

CROSS-EXAMINATION

BY MR. ALLMON::

Q If welook at the Administrative Record Tab D,
and I'm looking at Page 74 of that. Do you have
before you the Process Flow Diagram for the proposed
facility?

A We have what was submitted as the original
Process Flow Diagram but was subsequently corrected or
modified after this was presented.

Q Okay. And let'slook, because | did notice
there were two applications, and it can get alittle bit
complicated to keep them apart.
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A Yes, sir.

Q Andwhat'sthe function of an equalization
tank?

A To smooth out the raw influent flows coming
into the plant so that you could have arelatively
steady feed forward going into the biological process
itself.

Q And would there potentially be anaerobic areas
within that equalization tank?

A There could be. My recollection isthat these
are aerated equalization basins.

Q Okay. Andthen| seean AX basin. Well,
first, | seetwo of these. Isthere two different
trains as part of the process at the plant?

A Different phases, yes, sir.

Q And| see AX bhasinin each of those. Isthat
an anoxic basin?

A That's correct.

Q Andisanoxic an anaerobic area?

A No. Thedistinction isthat anoxic has some
low level of dissolved oxygen or other source in there.

Q So will there be anaerobic areas within the
anoxic basin?

A There should not be.

Q Okay. Now, if you could look with me to the
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MR. TUCKFIELD: If you don't mind, Eric,
let me help you. | think it's at Page 195 --
MR. ALLMON: All righty. And let me --
MR. TUCKFIELD: -- thereabouts, 195 to
196.
MR. ALLMON: Let me get there.
(Pause in proceedings)
Q (BY MR.ALLMON) Yeah, if we could look at
Page 195 now.

A (Witness complies).

Q Do you have the Process Flow Diagram for the
proposed facility before you now?

A Yes, sir.

Q Andyou seeinfluent in, in the upper left-hand
corner there?
Yes, sir.
Isthat raw wastewater?
That is.
Would you expect that to be anaerobic?
It depends on the season, time of day, number.
So would that potentially be anaerobic?
It could potentially be anaerobic.
And then that goes through the lift station and
through the primary screen. And | see EQ tank. Isthat
equalization tank?

O>rP>O0>»O0>O0 >

© 0O N O O b~ W N

NN NRNNDNRRR B B R B P P
ga A W NP O O 0N O O b W N - O

177

next page, Applicant Page 196, is this -- are those
units we just talked about, would they be within this --
these boxes in the middle of the page? They're labeled
Phase | MBR Train and Phase || MBR Train?

A Yes, dgr.

Q And what distance are those located from the
property boundary?

A Oh, | would have to go back and review the
actual site plan to opine on that.

Q Doyou seeascae on thisfigure?

A |do,sir.

Q Andisthat property value boundary indicated
by the dashed line around these units?

A ltis.

Q And doesthat look to be approximately 200 feet
from the units to the property boundary?

A | would say it's dightly more than 200 feet at
the nearest property line.

Q Doesit look to be less than 500 feet?

A It does ook to be less than 500 feet.

Q Okay. Soisthere potential for those
equalization basins to be located within less than
500 feet from the property boundary?

A If | understand your question, isthere
potential to locate those? Are you asking to relocate
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1 those? 1 KARLA KINSER, P.E.,
2 Q No. I'm-- 2 having been first duly sworn, testified as follows:
3 A --withinthe-- 3 DIRECT EXAMINATION
4 Q No. Andl get -- let metry and be more clear. 4 BY MR. TUCKFIELD::
5 So | think we discussed the units we have 5 Q Ms. Kinser, can you state your name for the
6 been looking at would be within those rectangular items 6 record?
7 inthemiddle of the page. Isthat correct? 7 A KarlaKinser.
8 A Theequalization tanks? 8 Q Canyou identify what has been |abeled as
9 Q Yeah 9 APP-03?
10 A Yes, sir. Thosewould be the two boxesjust to 10 A |can. Thatismy direct testimony.
11 the plan north of what is labeled Headworks. 11 Q Andinyour direct testimony, you refer to and
12 Q Yeah 12 have attached two exhibits, APP-03-1, resume, and
13 MR. ALLMON: And, maybe, Claire, if we 13 APP-03-2, statement on wastewater treatment facility
14 could get closer in there. 14 flow contributions to the Colorado River. Isthat
15 Q (BY MR.ALLMON) So that would be the boxes 15 correct?
16 labeled EQ at the bottom here? 16 A Yes, thatis.
17 A Thatisreally fine, but | will take your word 17 Q And do you adopt Exhibit APP-03 as your own
18 forit. | can't makeit out on my screen. 18 testimony?
19 Q Doyou seethat -- 19 A ldo.
20 A Yes, sr. Thoseare EQ. 20 Q If youwere asked the same questions as are
21 Q And sothose may be located less than 500 feet 21 included in your prefiled testimony today, would the
22 from the property boundary. Isthat correct? 22 answers be the same?
23 A | would agree that that's likely. 23 A They would.
24 Q Okay. Isthereany requirement within the 24 MR. TUCKFIELD: | offer, Your Honor,
25 permit that those be aerated? 25 Exhibit APP-03, direct testimony of KarlaKinser, and
179 181
1 A | amnot aware of apermit requirement for 1 03-1and 03-2, the attachments to that testimony into
2 that, no, sir. 2 therecord.
3 Q Sowouldit bewithin the terms of the permit 3 (Exhibit APP Nos. APP-03, APP-03-1, and
4 for those to be operated in an unaerated fashion? 4 APP-03-2 offered)
5 A | don'tbelieve the permit would stipulate one 5 JUDGE SMITH: And Objections having been
6 way or the other. 6 addressed, Exhibits APP-03 and APP-03-1 and APP-03-2 are
7 Q Andif the permit doesn't stipulate one way or 7 admitted.
8 another, then it would be allowed to be operated in 8 (Exhibit APP Nos. APP-03, APP-03-1, and
9 either fashion. Isthat correct? 9 APP-03-2 admitted)
10 A Fromaregulatory compliance perspective, | 10 MR. TUCKFIELD: Passthe witness, Y our
11 believe that could be true. 11 Honor.
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Q Okay.

MR. ALLMON: Your Honor, that isal of my
questions for thiswitness. | pass the witness.

JUDGE SMITH: Okay. Mr. Tuckfield?

MR. TUCKFIELD: | have no redirect, Y our
Honor.

JUDGE SMITH: Okay. All right. Thank you
Mr. Hotchkiss. You are done testifying.

THE WITNESS: Thank you.

JUDGE SMITH: All right. Mr. Tuckfield,
your next witness?

MR. TUCKFIELD: Yes. | call Karla
Kinser.

JUDGE SMITH: All right. Mr. Tuckfield?
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JUDGE SMITH: Okay. Ms. Pawelka?
MS. PAWELKA: No questions, Y our Honor.
JUDGE SMITH: Ms. Mehta?
MS. MEHTA: No questions.
JUDGE SMITH: Mr. Alimon?
CROSS-EXAMINATION
BY MR. ALLMON::
Q Allright. Ms. Kinser, | would like to look
with you again also to Exhibit D, Page 195.

A | seeit.
Q Do you see the Process Flow Diagram?
A | donow.

Q AndsoweseeAX basin. Doesthat potentially
contain anoxic areas?
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A That's correct.

184

1 1 Q Inwhat ways could the design be changed asa
2 Q Andisittruethat there would be no anaerobic 2 result of that?
3 areaswithin that basin? 3 A Therecould be requirements for relocating a
4 A Inproper operation, that is correct. 4 unit, not using a unit, covering aunit. There actually
5 Q Allright. Andthe equalization tank, isthere 5 could be more lenient requirements. There could be odor
6 potential for there to be anaerobic areas within that 6 control that was over the top, and it could be
7 tank? 7 determined that they may -- were not required.
8 A | think that could betrue, but | can't speak 8 Q Allright. Does309.13(€) -- you have
9 tothe exact design of this -- these EQ tanks. 9 quotations here. Such approval to be obtained "after
10 Q Okay. AndI -- | talked about the influent 10 the permitting process is completed.” Do the rules set
11 with Mr. Hotchkiss, aswell. Could that potentially be 11 forth that that may be submitted after the permitting
12 anaerobic? 12 processis completed?
13 A Yes. 13 A Theexact language for "after the permitting
14  Q Now, let melook with you to your testimony at 14 processis completed” is on the next page.
15 Page9, Line 25. | think that Claire will share that 15 Q Now, if it's not submitted until after the
16 with us hereinjust a second. 16 permitting process is completed, does the public have
17 A Thank you. 17 any opportunity to evaluate the sufficiency of the plan?
18 MS. HAMERLINCK: Sorry. | have too many 18 A I cannot speak to that.
19 tabs open. 19 Q Now, wereyou herefor the testimony of
20 MR. TUCKFIELD: | can only imagine. 20 Dr. Rossearlier today?
21 MS. HAMERLINCK: | did the wrong one. 21 A Yes |was
22 Sorry. Just one second. 22 Q Andlet meback uptoreview. What isyour
23 (Pause in proceedings) 23 rolein this permitting process?
24 Q (BY MR ALLMON) Okay. Now, aswelook atyour |24 A | amsupporting the design engineer with -- |
25 testimony on Page 9, Line 25, you were asked whether the 25 camein after the application was submitted and have
183 185
1 draft permit complies with the requirements to abate and 1 been supporting them in review of certain permitting
2 control nuisance odor of 309.13(¢). Do you see that 2 documents. But, again, | actually wasn't involved in
3 question? 3 theoriginal permit application.
4 A ldo. 4 Q Anddoyouwork for Integrated Water Services?
5 Q Andl think that you state that before 5 A | amasubconsultant to them, yes.
6 operation, the permitee will secure an approval for an 6 Q Anddo they provide construction servicesto
7 odor protection plan. Isthat correct? 7 Corix?
8 A Yes 8 A | can't spesak tothat, honestly. | believe so.
9 Q Andyou say that that isto be allowed to do 9 That'sal | can--
10 after the permitting processis completed? 10 Q Do you know whether construction of the
11 A Yes. Thatisstated on the next page. 11 expanded facility has already commenced?
12 Q Hasthat plan been developed in any way? 12 A | donotknow that.
13 A |l wasnotinvolvedinthat, but | believeit 13 Q Now -- and look -- | think you said you were
14 has been discussed and perhaps designed, but | cannot 14 herefor the testimony of Dr. Ross earlier today?
15 attest to the completion of any plan because | was not 15 A Yes |was.
16 involvedinit. 16 Q Do youremember discussion of apotential
17 Q Okay. Hasthere been any discussion with the 17 phosphorus limit of 0.02 micrograms per liter?
18 Executive Director regarding the components of such a 18 A | dorecdl that.
19 plan? 19 Q Areyou familiar with the proposed means of
20 A | have not been privy to thoseif there have 20 trestment at thisfacility?
21 been. 21 A lam.
22 Q And would there be any change to the design of 22 Q Would thisfacility be capable of meeting a
23 thefacility asaresult of such aplan? 23 phosphorus limit of 0.02 milligrams per liter?
24 A Therecould be. But, again, | do not know of 24 A | would haveto understand the full character
25 any discussions. 25 of the phosphorusto know that it could meet that. Very
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1 few facilities, actually no facilities I've ever been 1 your understanding that the facility at issue here was
2 involved with for phosphorus treatment have been able to 2 previously operated by the Lower Colorado River
3 meet that due to recalcitrant phosphorus. 3 Authority?
4  Q Would thisbe able to meet a standard of 0.15 4 A | have no knowledge of that.
5 milligrams per liter? 5 Q Okay. Sowhy would -- do you have any
6 A Again, without knowing recalcitrant phosphorus, 6 knowledge as to why this application would include an
7 | do not know if it could best that. 7 odor management plan imposing requirements to Lower
8 Q Sodidyou make any evaluation of what type of 8 Colorado River Authority?
9 astringent phosphorus limit this facility could meet? 9 A Ildonot.
10 A Could you rephrase your question? 10 Q Andsoif I'm going to understand you, you
11 Q Didyou make any evaluation of the level to 11 don't -- you have no understanding asto the
12 which phosphorus could be reduced by this facility? 12 relationship between this plan and the application we
13 A Beyond the permit limit, or did | assessif it 13 areconsidering?
14 could beat the permit limit? 14 A |donot.
15 Q Didyou assesswhether there was any capability 15 MR. ALLMON: All right. Y our Honor,
16 to go to a phosphoruslevel lower than that currently 16 that'sall my questionsfor thiswitness. | passthe
17 contained in the permit? 17 witness.
18 A No. I did not know the full character of the 18 JUDGE SMITH: Any redirect?
19 phosphorus compounds in the water. 19 MR. TUCKFIELD: No, Y our Honor.
20 Q Didyou make any effort to determine the full 20 JUDGE SMITH: Okay. Thank you,
21 character of the phosphorus compounds in the water? 21 Ms. Kinser. You are excused.
22 A No, but | feel comfortable they could meet the 22 All right. So that was your last witness,
23 1 milligram per liter, their permit limit. 23 Mr. Tuckfield. Isthat correct?
24 Q Now, l'dliketolook at the -- at 24 MR. TUCKFIELD: Yes, Your Honor.
25 administrative record, Tab D, | think it was. And 25 JUDGE SMITH: Okay. Wewill go ahead,
187 189
1 Page 75 -- no. Well, Page -- is there an odor control 1 then, and move on to the ED.
2 plan contained within the application that was 2 MS. PAWELKA: 'Y our Honor, may we take a
3 submitted? 3 short break?
4 A | observed that there was one, but | also 4 JUDGE SMITH: Sure. Why don't wedo a
5 observed that it was an incorrect odor control plan and 5 ten-minute bresk. Why don't we do that. We'll go ahead
6 not representative of the plan. 6 and do aten-minute break off the record. Come back at
7 Q Okay. Andlet'slook at Tab D at Page 157 -- 7 2:45.
8 157, yeah. Isthisthe odor measurement plan that was 8 (Recess: 2:35 p.m. to 2:45 p.m.)
9 submitted within the application? 9 JUDGE SMITH: WEell go back on the record.
10 A | couldn'ttell youif it was the one that was 10 Okay. Ms. Pawelka?
11 submitted, but it is the one that | observed within the 11 MS. PAWELKA: Your Honor, at thistime the
12 application. 12 ED calls Jenna L ueg to the stand.
13 Q And does thisindicate requirements for the 13 PRESENTATION ON BEHALF OF EXECUTIVE DIRECTOR
14 Lower Colorado River Authority? 14 JENNA LUEG,
15 A Itlookslikeit does. 15 having been first duly sworn, testified as follows:
16 Q And so arethese requirements that the 16 DIRECT EXAMINATION
17 applicant, Corix, is committing to? 17 BY MS. PAWELKA::
18 A Areyou asking meif thisisthe odor 18 Q Ms. Lueg, canyou identified ED-JL-1?
19 management plan that will be implemented upon startup of 19 A Yes it'smy direct testimony.
20 the proposed facility? 20 Q If I wereto ask you the same questions as are
21 Q Letme--yeah, I'll go ahead and ask that. 21 inyour direct testimony, would your answers be the same
22 Yeah. Let me start with that question. Isthisthe 22 today asthey were then?
23 plan that would be implemented? 23 A Yes
24 A No. 24 MS. PAWELKA: Your Honor, a thistime the
25 Q Isityour understanding that Corix -- isit 25 Executive Director offersinto evidence ED-JL-1 through
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ED-JL-8.

(Exhibit ED Nos. ED-JL-1 through ED-JL-8

offered)

JUDGE SMITH: Objections having aready
been addressed, ED Exhibits JL-1 through JL-8 are
admitted.

(Exhibit ED Nos. ED-JL-1 through ED-JL-8

admitted)

MS. PAWELKA: | passthe witness for
cross-examination.

JUDGE SMITH: Okay. And | think for this,
we will do Applicant, OPEC, then Environmental
Stewardship.

So, Mr. Tuckfield, do you have any
questions?

MR. TUCKFIELD: Yeah. | just havea
couple questions.

CROSS-EXAMINATION
BY MR. TUCKFIELD::

Q Ms. Lueg, we heard alot of testimony about the
cumulative effect of wastewater discharges along the
Colorado River. How does TCEQ evaluate the cumulative
effect or -- isthat something you do or --
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A Ask mewhat evaluations you are talking about.

Q TheTier 1review isfor maintenance of
existing uses. Correct?

A Right. Yes.

Q Andwhen we say "existing uses," that includes
all uses attained since 1975. Isthat correct?

A | believe so, yes.

Q Okay. And so were you the one who did that
review for all parameters?

A Which parameters?

Q Wil | guesswhat I'm -- the only exception
I'm saying, Mr. Michalk reviewed it for dissolved
oxygen. Isthat correct?

A Correct.

Q And sofor al parameters other than dissolved
oxygen, did you perform the Tier 1 review?

A Yes, | --yes

Q Okay. And for the Tier 2 review, did you do
that?

A Yes

Q Andwere-- did you perform that for al the
different -- al the different parameters?

A I'mstill -- | il don't know what parameters

24 A It'snot something that | do. 24 you mean, if you could be specific.
25 Q Whowould do that? 25 Q Let's-- so other than dissolved oxygen, did
191 193

1 A |think Jim Michalk. 1 you perform the Tier 2 antidegradation review?
2 Q Okay. I'll savethe questionsfor him, then. 2 A Yes
3 MR. TUCKFIELD: That'sal | have. I'll 3 Q Andwhat did you use as abaseline for your
4 passthe witness. 4 Tier 2review?
5 JUDGE SMITH: Okay. Ms. Mehta? 5 A Theexisting conditions.
6 MS. MEHTA: No questions, Y our Honor. 6 Q Andwhenyou say "existing," areyou
7 JUDGE SMITH: Okay. Mr. Allmon? Is 7 referencing the conditions as they exist right now in
8 Mr. Allmon not back? 8 thereceiving orders?
9 MR. ALLMON: Sorry. I've got to unmute 9 A Yes

NN NNRNDNR R R B R B 2R R
a A W NP O © 0N O O W N - O

myself here.
JUDGE SMITH: All right.
CROSS-EXAMINATION
BY MR. ALLMON::

Q Good afternoon, Ms. Lueg. How are you?

A Hi. I amfine. Thank you.

Q Okay. Now, did you review this permit
application for compliance with the water quality
standards?

A Yes

Q Sowasit your role to determine compliance
with Tier 1?

A Initidly, yes.

Q And other than the evaluation for the dissolved
oxygen standard, did you do all other evaluations for
the Tier 1 review?

N
N B O

Q Sodid you make any effort to determine what
the highest quality waters that have been existing there
since 1975 were?

A No.

Q Didyou make -- could you look with me to
Applicant's Exhibit 01-08, | think it was -- 01-3?

A Okay.

Q And could you -- does this -- could you look
with me to Page 63 of this exhibit?

A Okay.

Q And now doesthat provide the baseline
conditions you're estimating from existing conditions as
indicated by the latest edition of the water quality
inventory or other available information unlessthere is
information indicating that degradation in ambient water
quality has occurred in the receiving waters since

KENNEDY REPORTI NG SERVI CE,
or der @ennedyr eporti ng. com

512.474- 2233

I NC.



50

194

196

1 November 28th of 1975? 1 (Pause in proceedings)
2 A That'swhat it says, yes. 2 Q (BY MR.ALLMON) Okay. Do you have before you
3 Q Didyoumake any evauation of whether there's 3 now the final order on the City of Liberty Hill renewal?
4 information indicating degradation in ambient water 4 A Yes
5 quality as occurred in the receiving waters since 19757 5 MR. ALLMON: And could we scroll down,
6 A What wasthefirst part of the question? 6 Claire, and seeiif the permit is attached to that?
7 Q | said, sothissaysthat one would use 7 (Pause in proceedings)
8 existing conditions unless there's information 8 Q (BY MR.ALLMON) Okay. Isthisthe permit that
9 indicating the degradation in ambient water quality has 9 wasissued for the Liberty Hill facility?
10 occurred in the receiving water since November 28, 1975. 10 A Godowntothedate. Yes.
11 Doyou seethat? 11 Q Andif wecould look at the effluent limitsin
12 A Yes 12 there. Let'slook at thetables. Doesthat have an
13 Q Anddid you make any evaluation whether there's 13 interim effluent limit for total phosphorus of 0.02
14 information indicating degradation in the ambient water 14 milligrams per liter?
15 quality has occurred in the receiving waters since 15 A Yes
16 November 28, 1975? 16 Q Andif wecouldlook at thefinal interim
17 A No. 17 effluent limitations. Doesthat have an effluent limit
18  Q Allright. Sowereyou herefor the testimony 18 of 0.02 milligrams per liter?
19 of Dr. Rossand Mr. Park? 19 A Yes
20 A Yes 20 MR. ALLMON: Okay. And, Your Honor, we
21 Q Maybeit'sDr. Price. | forget. Did you see 21 would offer this-- and we're only going to offer the
22 some of the discussion of the data that the LCRA has 22 cover page of the permit and then the first two pages as
23 gathered? 23 Exhibit ES-- | forget what we are on.
24 A Yes 24 (Exhibit ES No. ES-6 offered)
25 Q Didyou consider any of that datain performing 25 MS. HAMERLINCK: 6.
195 197
1 your Tier 2 review? 1 MR. ALLMON: ES-6.
2 A No 2 JUDGE SMITH: Okay. Any objectionsto
3 Q Didyou consider any of that datain performing 3 ES-6?
4 your Tier 1 review? 4 (No response)
5 A No 5 JUDGE SMITH: Not hearing any, Exhibit
6 Q Okay. Now, | think that you offered 6 ES-6isadmitted.
7 testimony -- well, were you the -- 7 (Exhibit ES No. ES-6 admitted)
8 MR. ALLMON: We can go ahead and pull down 8 Q (BY MR ALLMON) Andinthe Liberty Hill
9 thelPsfor now. 9 matter, has the Executive Director recommended a higher
10 Q (BY MR.ALLMON) Wereyou involved inthe TCEQ 10 phosphorous limit?
11 Executive Director's review of a permit application by 11 A Higher than what is here?
12 Liberty Hill within the past few years? 12 Q Yes
13 A Yes 13 A Initidly, yes.
14  Q Okay. If you couldlook with me -- let me pull 14  Q Sowhat limit wasin the draft permit issued by
15 up an exhibit. 15 the Executive Director, if you recall?
16 MR. ALLMON: Claire, would -- 16 A | don't specifically remember.
17 MS. HAMERLINCK: Sorry, Eric. Which 17 Q Okay. Sowasthe phosphoruslimit lowered asa
18 document would you like? 18 result of the contested case hearing process?
19 MR. ALLMON: Yesh. Thisisthe Liberty 19 A Yes
20 Hill matter. 20 Q Okay. Now, I'd liketo look at Exhibit JL-3 at
21 MS. HAMERLINCK: Okay. Just one moment, 21 Page61. Doyou see herethisis-- thiswasthe
22 please. Sorry. 22 implementation procedures for the surface water quality
23 MR. ALLMON: We had some witnesses taken 23 standards. Correct?
24 inadifferent order than we anticipated, so we're kind 24 A Yes
25 of the moving around here. 25 Q And| seeat the bottom it says, "For Tier 2
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198 200
1 reviews, the parameters concerned for individual water 1 A No, I'mnot.
2 bodies may include," and then it gives alist of 2 Q Areyoufamiliar with PFAS?
3 parameters. Do you seethat? 3 A | know what they are, but that'sit.
4 A Yes 4 Q Didyoumake any consideration of the impact of
5 Q IstheTier 2 review aparameter-specific 5 thosein evaluating the permit application?
6 review? 6 A No.
7 A |don'tknow what it isfor other people, but 7 Q Can PFAS havetoxic impacts?
8 for me, if there are concerns or parameters for 8 A Potentialy, | think they can.
9 nutrients, then | would do anutrient screen. This 9 Q Couldthey potentialy have toxic impacts?
10 being asmall municipa facility, total dissolved 10 A Isn'tthat what you just asked me?
11 solids, sulfate, chloride do not apply. It'salso not a 11 Q | sadhamful. I guess| wastrying to make
12 major facility as directed to segments, so PH would not 12 surel was specific. Can they have toxic impacts?
13 apply. And they don't have any temperature 13 A Potentialy, yes.
14 requirements, so that would not allow. And everything 14 Q Dothegenerd criteriafor the water quality
15 €lse does not apply to me. 15 standards prohibit toxic impacts as aresult of a
16 Q Didyoulook at thisprior history of the 16 discharge?
17 effluent for chlorides? 17 A Canyou rephrase that?
18 A No. It's-- no, because total dissolved 18 Q And perhapsif welook at therules, it would
19 sulfates, solids, sulphates, and chloride do not apply 19 makethingsalittle bit better. If you will look with
20 becauseit'sasmall municipal facility. 20 me -- let me share my screen. Make Claire'slifea
21 Q Sodidyou make any evaluation for your Tier 2 21 little bit easier. Do you have before you now Chapter
22 review with regard to sulfate or chloride? 22 307 at 307.4?
23 A No. 23 A Okay.
24  Q Didyou make any evaluation for your Tier 2 24  Q Anddoyou seethree-- and Chapter 307, the
25 review with regard to suspended solids? 25 entirety of Chapter 307 is the surface water quality
199 201
1 A No 1 standards. Correct?
2 Q Didyoumakeany evaluation for your Tier 1 2 A Yes
3 review for sulfate, chloride, or suspended solids? 3 Q Andaswelook at 307.4(d), does that say
4 A No. 4 surface waters must not be toxic to man from ingestion
5 Q Now, did you look at the historical sampling 5 of water, consumption of aguatic organisms or contact
6 for those-- 6 with the skin or to terrestrial or aguatic life?
7 A No. 7 A Yes
8 Q --parameters? Huh? 8 Q Soisthereany reason why theimpact of PFAS
9 A No. 9 would not be considered in evaluating whether something
10 Q Okay. Now, isthereanything in the rules that 10 isgoing to result in surface waters being toxic?
11 would exempt a domestic wastewater treatment plant from 11 A Wedon't have any regulationsto put limits on
12 theTier 1 or Tier 2 review for those parameters? 12 them. The EPA hasn't, | guess, finished their studies
13 A Fortotal dissolved solids, sulfate, and 13 for wastewater treatment plants in that regard.
14 chloride? 14  Q Andsoif I'mto understand you, you made no
15 Q Yeah 15 evaluation as to the relationship of PFASto this
16 A Yeah. Ittaksabout -- in the beginning of 16 particular general criteria of the water quality
17 the screening, it talks about how minor municipal 17 standards?
18 facilities do not need the screening. 18 A Correct.
19 Q Andisthatinthe TCEQ rules? 19 JUDGE SMITH: You maybe want to watch
20 A It'sinlPs. 20 what's on the screen.
21 Q Butisitinthe TCEQ rules? 21 MR. ALLMON: Okay.
22 A ldon'tthink so, butit'sin theIPs. 22 JUDGE SMITH: It seemsto be your notes.
23 Q Okay. Now, did you consider any way that the 23 MR. ALLMON: Oh, thank you, Y our Honor.
24 impact of -- are you familiar with contaminants of 24 Sorry about that.
25 emerging concern? 25 (Pause in proceedings)
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202 204
1 Q (BY MR.ALLMON) All right. Did you make any 1 discharge at awastewater treatment plant, does that
2 vigit to the facility -- to the area, Ms. Lueg? 2 tend to increase the amount of nitrogen present in the
3 A I'mthinking. | don't remember. I've beento 3 discharge?
4 so many public meetings and site visitsthat | don't 4 A |don'tthink so. I'm not sure, though.
5 remember. 5 Q Youmade no evaluation of that?
6 Q Now,istoxicity limited to mortality of 6 A No.
7 organismsin the receiving waters? 7 Q Okay. What's the assimilative capacity? Say,
s A No. 8 when we were talking in reference to a stream, what do
9 Q What types of impacts would the consideration 9 the mean by the term "assimilative capacity"?
10 of toxicity include? 10 A I'mnotsure. I'dhavetolook it up. Maybe
11 A Besidesdesath, the growths and reproduction. 11 cumulative load. I'm not sure.
12 Q Okay. Arethosethe types of impacts you would 12 Q Canit--well,if welook at assimilative
13 understand that PFAS can potentially have? 13 capacity, let's say, for nutrients, could it be
14 A Maybe, yeah. Likel said, | don't know alot 14 considered the ability of the stream to accept
15 about them. 15 additional nutrient loadings prior to becoming impaired?
16 Q Okay. Didyou evaluate the potential impact of 16 A 1don't--1don't know.
17 thefacility discharged upon groundwater? 17 Q Sodidyou make any evaluation asto what
18 A No. 18 percentage of the assimilative capacity would be
19 Q Didyou concludethat if the surface water 19 consumed relative to this discharge if one were to
20 quality standards were met, then groundwater would be 20 consider the resulting contaminant load in comparison to
21 protected? 21 the highest water quality attained since 19757
22 A That'swhat we understand, yes. 22 A No. That'snotinmy job.
23 Q Areyou agroundwater expert? 23 Q Youdon't consider that part of the Tier 2
24 A No. 24 review?
25 Q Haveyou any experiencein, say, fate and 25 A No.
203 205
1 transport modeling for groundwater? 1 MR. ALLMON: Y our Honor, that's all my
2 A No. 2 questionsfor thiswitness. | pass the witness.
3 Q And]I think we have covered today, would you 3 JUDGE SMITH: Ms. Pawelka?
4 agree, that this permit has no limit on the total 4 MS. PAWELKA: | just have afew
5 nitrogen to be contained in the discharge? 5 Questions.
6 A Of nitrate, no. 6 REDIRECT EXAMINATION
7 Q Andsowould it aso -- do you understand that 7 BY MS. PAWELKA::
8 total nitrogen is of concern for drinking water? 8 Q Ms. Lueg, didyou follow all TCEQ rules and
9 A I'mnotadrinking water expert. 9 regulations when you performed your Tier 1 and Tier 2

NN NRNR R R B B B B R R
W N P O ©W 00 N O O A W DN B O

24

N
a1

Q Okay. Sodo you have any basisto conclude
that the limits of the permit will result in alimit on
the nitrogen present in the local drinking water wells?

A | don't know. | don't know anything about
drinking water wells.

Q Isthere anything in the permit that would
prevent elevated nitrogen levelsin the area of
groundwater wells?

A | don't know.

Q That's not something you looked at?

A No.

Q Didyou make any specific evaluation of the
impact on groundwater other than looking whether the
surface water quality standards are met?

A No.

Q When one reduces the phosphorusin the

=
o

11

review?
Yes, | did.
Did you follow the IPs?
Yes.
Arethe IPs approved by the EPA?
Yes.
Was the LCR data that Mr. Allmon mentioned
relevant to your review?

A No.

MS. PAWELKA: No further questions, Y our

oO>rOo>»O0o >

Honor.
JUDGE SMITH: Okay. Mr. Tuckfield?
MR. TUCKFIELD: No questions, Y our Honor.
JUDGE SMITH: Okay. Ms. Mehta?
MS. MEHTA: No questions, Y our Honor.
JUDGE SMITH: Mr. Allmon?
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MR. ALLMON: Yeah. One.
RECROSS-EXAMINATION
BY MR. ALLMON::

Q Could you look with me -- to follow up on the
questions you were asked, | want to look at the IPs. |
guess there are two placesin the record, but | have
them readily available as the Applicant's-01-3.

A (Witness complies).

Q Andif you could look with me to Page 12 of
that document.

A (Witness complies).

Q Do you see the paragraph beginning with the
bolded, "Who should read this document?’

A Yes

Q Andwhat does the last sentence of that
paragraph say?

A "This document should be interpreted as
guidance and not as a replacement to the rules.”

Q Socanfollowing the IPs excuse a difference
from following the process set forth in the TCEQ rules?

A No.

Q Soif the TCEQ rules provide that the baseline
for an antidegradation evaluation is the highest water
quality attained since 1975, is that the baseline that
one should use?

208

A No.

Q Okay. They simply say that thereis
information indicating degradation has occurred.
Correct?

A That's not the only thing they say.

Q Yeah.

A They don't even say that.

Q Okay. If wecould look at Page 63 of APP-01-3
and, again, looking at this sentence we covered.

A Uh-huh.

Q You can use existing conditions unless there's
information indicating degradation in ambient water
quality has occurred in the receiving water since
November 28, 1975.

Soisit your testimony that you followed
that process there?

A Wadll, | looked at the integrated report, so |
looked at some other information.

Q Yesah, but theintegrated report is the full
extent of the -- what you looked at to determine whether
there's information indicating degradation in ambient
water quality has occurred. Isthat correct?

A | looked at the 303(d) list and the 305(b)
list.

Q Anddidyou look at anything other than those
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A If we have 100 percent information from that
time, but | don't know.

Q You didn't make any determination as to whether
the rules required something different than what the |Ps
necessarily said?

A No, because thisis our standard practice.

Q Okay. Andyou didn't -- and in applying the
IPs, you said you did it consistent with those, but the
IPs say that existing water quality conditions only
apply if there's no information indicating the
degradation of water quality. Do you recall us covering
that?

A Yes

Q Andso-- and you did not ook at whether there
was information indicating alowering of water quality.
Do you aso recall that discussion?

A Yes

Q And so to the degree you didn't make that
evaluation, would you agree that you did not follow the
process set forth in the implementation procedures?

A | looked in the integrative report, which is
what | used.

Q Do the implementations procedures limit the
type of information relevant to only that in the
integrated report?
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two in determining whether there's information
indicating degradation in the ambient water quality has
occurred?

A No.

Q Andyou say the 305(b) list. Isthat alist
of -- 303(d) is our list of impairments, and 305 is our
list of concerns. Isthat accurate?

A Yes.

Q And the 305(b) list identifies certain
parameters of concern in the receiving waters. |Isthat
correct?

A Correct.

Q And do those concerns date all the way back to
1975?

A I'mnot sure how far they go back.

Q Okay. If wecould look at Protestant's Exhibit
203, ES-203. Do you seethat thisis afigure showing
the history of listings for Segment 14287

A Canyou blow it up alittle bit? Okay. Yeah.

Q And, for instance, when we see nitrate, when
it -- CS, does that reflect a concern for support?

A Yes.

Q Andthat'slisted as concern for support, let's
say, for nitrate ending in 2006, but it wasn't -- and
in -- it kind of dropped out in 2004 and was listed of
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210 212
1 concern in 2002 but was not listed for -- of concern for 1 A Yes
2 nitrate prior to that. Do you see that? 2 Q --fromtheimplementation procedure?
3 A Yes 3 A Yes
4 Q Now, doesthefact that thisin the three -- 4 Q Andsoinapplyingthat, I'mtrying to
5 and what we are looking at hereis essentially the 5 understand what evaluation you did to determine whether
6 history of the 305(b) listing. Correct? 6 there'sinformation indicating degradation in ambient
7 A ltlookslikeit, yeah. 7 water quality has occurred in the receiving waters since
8 Q And so thefact that thiswas not identified as 8 November 28, 1975. Did | -- | know just now you said
9 aconcern in the 305(b) list prior to 2000 but was of 9 that you didn't look at the integrated report or the
10 concern after 2000, did that factor into your evaluation 10 305(b) list to determine that existence of degradation.
11 inany way? 11 Wasthere anything you looked at to make that
12 A No. 12 determination?
13 Q If awater movesfrom not being listed as 13 A No.
14 concern to being listed as concern, does that indicate a 14 Q Okay. Sotothedegreethat thereis
15 lowering of water quality? 15 information indicating degradation in ambient water
16 A Idon'tthink so. 16 quality has occurred in the receiving water since
17 Q What doesit mean for awater body to be listed 17 November 28, 1975, would it be appropriate to use that
18 asconcern for aparticular parameter? 18 higher level of water quality that was previously
19 A ldon't--1don'tdothat. That'sthe Water 19 attained?
20 Quality Planning Group would know that, and they -- they |20 MR. ALLMON: And, Claire, we can go ahead
21 do dl these impairments and concerns. 21 and stop sharing the screen.
22 Q |think you just said that you looked at the 22 (Pause in proceedings)
23 305(b) list in making your evaluation. Isthat what you 23 A Thehigher level previous -- that was
24 sad? 24 previoudly attained when what was attained?
25 A | looked at the 2022, the current one at that 25 Q (BY MR.ALLMON) I guessI'mlooking at the
211 213
1 time. 1 IPs, which in redirect you said that you followed. And
2 Q Butyoudon'tlook at any historical trendsin 2 I'mlooking at baseline conditions. Did you -- you used
3 that listing? 3 existing conditions, as| understand it. Correct?
4 A No. 4 A Correct. Yeah.
5 Q Sohowisitthat you arelooking at the 5 Q Butthat'sonly to be done where there's not
6 current concern list tells you whether the water quality 6 information indicating degradation in ambient water
7 has been lowered since 1975? 7 quality. Correct?
8 A Just becauseit had a concern doesn't mean it's 8 A Correct.
9 lowered. 9 Q AndI'mtrying to understand what was your
10 Q Sodidyoulook at theintegrated report and 10 basisfor using existing conditions -- well, what basis
11 the 305(b) list for the purpose of determining whether 11 did you have for determining there's not information
12 water quality has been lowered since 19757 12 indicating that there's degradation in ambient water
13 A No. 13 quality that's occurred in the receiving water since
14  Q Didyoulook at anything to make a 14 1975?
15 determination whether water quality has been lowered 15 A Whatdidl use?
16 since 19757 16 Q Yeah. What was your basis for determining
17 A No. 17 that's not the case?
18 Q Okay. And sowhat was your basis for using 18 A My -- | didn't have abasis besides the 303(d)
19 existing conditions as baseline? 19 list and 305(b) list and Google Earth images over time.
20 A Canyou rephrase the question? 20 Q |think you said you looked -- the 305(d) list
21 Q I think that in the IPswe looked at, baseline 21 and 305(b) list, you didn't look at to determine time
22 conditions are estimated from existing conditionsunless |22 changesin water quality. Correct?
23 there'sinformation indicating degradation in ambient 23 A Right. Butl just remembered that | didn't
24 water quality has occurred in receiving water since 24 look at Google Earth going back in time.
25 November 28, 1975. Do you recdl that language -- 5 Q And--
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214 216
1 A That'svery -- | guessthat'stheonly visual. 1 A Yes
2 Q Andhow did Google Earth inform your 2 Q I wouldlikeyou to look with me to your
3 determination that the receiving waters has not been 3 testimony at Page 34. I'd look at Line 10 on Page 34.
4 degraded since 19757 4 A Okay. Trying to get to it on the screen here,
5 A ldon't--1dontknow. Yeah. | don't know. 5 too.
6 Q Okay. 6 Q Sure
7 MR. ALLMON: All right. Your Honor, 7 A Page34,Linel0, you said?
8 that'sall of my questions for thiswitness. | passthe 8 Q Yeah. There--you say, "Thefocus of my
9 witness. 9 anaysisfor TPDES permits such as this one is dissolved
10 JUDGE SMITH: Okay. Final redirects? 10 oxygen." Do you seethat?
1 MS. PAWELKA: No redirect, Your Honor. 11 A Yes
12 JUDGE SMITH: Okay. Thank you, Ms. Lueg. 12 Q Sodidyou play any rolein the valuation of
13 You're excused. 13 this permit for any parameter other than dissolved
14 Well go ahead and get started, then, on 14 oxygen?
15 the next witness. 15 A Justfor the oxygen demanding constituents,
16 MS. PAWELKA: At thistimethe ED calls 16 CBOD and ammonia nitrogen and the -- the effluent DO
17 Jim Michalk to the stand. 17 limit that | put in the draft permit, but no other
18 JAMES MICHALK, 18 parameters besides those.
19 having been first duly sworn, testified as follows: 19  Q And those would be the parameters of the permit
20 DIRECT EXAMINATION 20 that are relevant to the dissolved oxygen evaluation?
21 BY MS. PAWELKA:: 21 A Correct.
22 Q Mr. Michalk, can you identify ED-JM-1? 22 Q Andsoaswelook at theimpacts upon the
23 A | believethat is my prefiled testimony. 23 receiving waters, your role was to look at the impact
24  Q If | wereto ask you the same questions as are 24 upon dissolved oxygen. Isthat correct?
25 inyour prefiled testimony, would your answer be the 25 A Thatiscorrect.
215 217
1 sametoday asit wasthen? 1 Q Andyoudidn'tlook at any other parameter in
2 A Yes 2 thereceiving water?
3 MS. PAWELKA: Your Honor, at thistime |l 3 A ldidnot.
4 admit {sic} into evidence ED-JM-1 through ED-JM-20. 4 Q $So, forinstance, when we talked about
5 (Exhibit ED Nos. ED-JM-1 through ED-JM-20 5 excessive algal growth, that wasn't something you looked
6 offered) 6 a?
7 JUDGE SMITH: Okay. Objections having 7 A That wasnot something | looked at.
8 already been addressed, Exhibits IM-1 through JM-20 are 8 Q Okay. And soyou are not offering an opinion
9 admitted. 9 on any parameter other than dissolved oxygen. Isthat
10 (Exhibit ED Nos. ED-JM-1 through ED-JM-20 10 correct?
11 admitted) 11 A Other than those oxygen-demanding constituents
12 MS. PAWELKA: | tender Mr. Michalk for 12 that | mentioned, that is correct.
13 Cross-examination. 13 Q Okay. And wasthe QUAL-TX model used for this
14 JUDGE SMITH: Okay. To the same order, 14 permit evaluation?
15 Mr. Tuckfield? 15 A Yes itwas.
16 MR. TUCKFIELD: No questions, Y our Honor. 16 Q Andwasit calibrated or uncalibrated?
17 JUDGE SMITH: Ms. Mehta? 17 A The Colorado River main stem portion is
18 MS. MEHTA: No questions, Y our Honor. 18 calibrated. The unnamed tributary was a separate model
19 JUDGE SMITH: Mr. Allmon? 19 that isuncalibrated.
20 CROSS-EXAMINATION 20 Q Now, did the State previously create calibrated
21 BY MR.ALLMON:: 21 models of waste load evaluation models to evaluate the
2 Q Yeah. Good afternoon, Mr. Michalk. How are 22 impact on awatershed for multiple discharges?
23 you? 23 A Yes
24 A Heéllo, Mr. Allmon, I'm pretty good. 24 Q Andwereyouinvolved in any of those efforts?
25 Q Good to seeyou again. 25 A Mostly, no. | wasinvolved in some data
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218 220
1 collection regarding updates to the Houston ship channel 1 tributary?
2 WLE model. But other than that, the WLE model 2 A Theunnamed tributary mode! includes some other
3 development was al prior to thetime that | had joined 3 thingsthat affect dissolved oxygen like sediment oxygen
4 the Texas Commission on Environmental -- or Texas 4 demand, reaeration rates and such. But it does not
5 Natural Resource Conservation Commission at that time. 5 include an algae or nutrient-related component as the
6 MR. ALLMON: Y ou can stop sharing the 6 calibrated model does.
7 screen, Claire, for now. 7 Q Andsocanthat -- what consequence does that
8 Q (BY MR ALLMON) Andwhenwesay "WLE," you are 8 have for the predictions when you use the uncalibrated
9 talking about waste load evaluation? 9 model?
10 A Correct. 10 A Generally, since these are models that predict
11 Q Andwould it be possible to perform that same 11 daily average values, when Chlorophyll-a specificaly is
12 type of comprehensive model for the Colorado River? 12 included in the models, they tend to result in alittle
13 A ltisbasicaly the samelevel of effort that 13 hit -- air daily average dissolved oxygen predictions,
14 went into creating the Colorado River caibrated model. 14 so when we don't have sufficient datato develop a
15 I'm not sure why it is not considered awaste load 15 calibrated model, we typically will not include that
16 evaluation, but it -- but it is not officialy awaste 16 Chlorophyll or algae component in order to ensure that
17 load evauation. 17 the modeling is conservative and will not be increasing
18  Q Anddoesawaste load evaluation essentially 18 dissolved oxygen levels from really an unknown amount of
19 tell you what load of a contaminant awater body is able 19 algae or Chlorophyll or unknown rates related to that
20 to accept without moving into impairment? 20 parameter.
21 A |think that'sbasically correct. Yeah. Just 21 Q Allright. Now, if stream conditions change,
22 to meet -- to ensure that dissolved oxygen criteriaare 22 would the models need to change to generate accurate DO
23 met. 23 predictions when we talk about the calibrated models for
24 Q And hasany such evaluation been made here as 24 the Colorado River?
25 to whether the total load of nutrients and other 25 A Possibly.
219 221
1 oxygen-demanding substances being contributed to the 1 Q And could that changein the stream conditions
2 Colorado River are such as to avoid impairment? 2 include, for instance, if the LCRA altered its
3 A No. The-- the modeling that is performed to 3 management of the Highland Lakes?
4 assess dissolved oxygen impacts -- well, being a 4 A Thatisapossibility.
5 calibrated model does include some nutrient and 5 Q Okay. Anddidthe LCRA dlter its management of
6 agae-related components, but it is intended to look 6 the Highland Lakesin around 2011?
7 specifically at wastewater contributions from CBOD and 7 A | wasnot sureof theyear. 2011 makes sense
8 ammonia nitrogen. 8 since that was the super hot, super dry year when
9 Q Okay. Arethere contributionsfrom materials 9 everything wason fire. My understanding isthat the --
10 other than CBOD and ammonia hitrogen that can impact 10 specifically releases related to rice production down in
11 dissolved oxygen? 11 thelower part of the water shed is related now to the
12 A They can, sure. 12 amount of water that is being held in Lake Buchanan and
13 Q And so did the modeling here consider those 13 Lake Travis. I'm not sure of the exact parameters
14 other constituents? 14 involved or lake levelsinvolved.
15 A In--inbeing calibrated, it did look at 15 The obligatory releases do also include
16 Site-specific datathat was collected as part of the 16 obligations for domestic use, industrial use, other
17 model development to develop rates for various 17 water rights, other agricultural uses, and then
18 parametersthat can impact dissolved oxygen, things that 18 environmental flows for the -- the river and bays
19 arenaturally occurring as well as some algae-related 19 downstream.
20 impacts, Chlorophyll-related impacts. 20 Q Sodid thecalibrated model that you referenced
21 Q And so you referred to the calibrated part of 21 for the Colorado River, wasit based on LCRA management
22 themodel. So that would be the modeling asiit related 22 practices prior to 2 -- the 2011 range when those
23 to the Colorado River? 23 practices were atered?
24 A Thatiscorrect. 24 A That probably istrue, yes.
25 Q Butnot to the modeling of the unnamed 25 Q Anddoyou know whether those calibration
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222 224
1 assumptions remain valid after that alteration in the 1 Q Whenyou say "no concerns," there are concerns
2 management of the Highland Lakes? 2 for the receiving waters here, Segment 1428. |s that
3 A | think the majority of the rates would still 3 accurate?
4 beaccurate. 4 A Not for dissolved oxygen.
5 Q Butdidyou do any evaluation to determine 5 Q Butfor other -- for nutrients. Correct?
6 that? 6 A That'soutside the scope of my analysis.
7 A ldidnot. Oneof my former colleagues 7 Q Okay. Let'slook at Exhibit IM-12. | want to
8 conducted some updates to the calibrated model to bring 8 look at Page 432.
9 it up to datein 2005, which, of course, is also 9 MR. ALLMON: If we could blow this up.
10 pre2011. There haven't been any major updates other 10 Q (BY MR.ALLMON) Arethe model dimensionsfor
11 than adjusting the 7Q2 headwater flows since that time. 11 the unnamed tributary reflected in the depth and width
12 Q Sodoyouknow whether the calibrated model 12 valuesfor each one?
13 accurately reflects conditions as they -- asthe 13 A Thisisthe unnamed tributary model?
14 Colorado River currently is managed? 14 Q Yes. Andyou seethat top -- hydraulic
15 A | think -- | think they still do, but that was 15 parameter values for each one?
16 not something | had really taken into consideration 16 A Okay.
17 prior to today. 17 Q Andimmediately beneath the word "parameter,”
18 Q Okay. And prior to thisline of questioning. 18 do you see depth and width?
19 Huh? 19 A Yes
20 A Right 20 Q Andisthat identifying the calculated depth in
21 Q Allright. So not something you evaluated when 21 that unnamed tributary, according to the model?
22 you were looki ng at whether the modeli ng in this case 22 A Those -- yes, those are the dimensions based on
23 was accurate? 23 default hydraulic coefficients that were used in the
24 A It'sstill my opinion that the -- the lowest 24 unnamed tributary model.
25 flowsdo occur in the -- in the cooler weather months. 25 Q Andwhat'sthe depth that was used?
223 225
1 Not just because of the rice farming but because of 1 A Wael, the development -- the depth that was
2 increased demands for other uses during the -- the 2 predicted by the model are run at the final proposed
3 warmer weather months, so | -- | think the -- my opinion 3 flow phaseis0.16 meter.
4 isthat the -- the -- for example, the October 4 Q Anddoyouknow what that isin feet?
5 temperatures being used as -- as critical condition, | 5 A May | consult my calculator?
6 believethat is till appropriate. 6 Q Sure. Goright ahead.
7 Q Okay. I'dlikeyoutolook inyour -- the 7 A About half afoot.
8 exhibits accompanying your testimony to Exhibit IM-12. 8 Q Allright. Andwe have got awidth there of
9 A Okay. 9 7.25 meters. Do you have roughly what that isin feet

NN NRNRNDNDERR R 2B R B 2P R
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Q And let meask you this back up here. Inyour
opinion, does the QUAL-TX model provide accurate
predictions of what the dissolved oxygen in the
receiving waters will beif the permit is granted and
exercised to the full extent of the authorization?

A Yes, | believe so.

Q And has any research been performed to evaluate
whether the QUAL-TX model provides an accurate
prediction of water quality on discharge?

A Wéll, there have not been any exceedances
indicated in the Texas integrated report data or the --
that LCRA datathat was presented that indicate that
there are occurrences on any frequent at all basisfor
either daily average dissolved oxygen concentrations not
meeting criteria or, for that matter, daily minimum
dissolved oxygen criteria not being met.

NNV NNRNNERR R B B R B PR
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to help usrelate?

A Itlookslike just under 24 feet.

Q Sothismodel is anticipating a circumstance
where you have awater body that is about half a foot
deep and about 24-feet wide?

A During those discharge conditions, that's what
the default hydraulics would indicate.

Q And how does the depth of water impact the
reaeration rate that's occurring?

A Well, al else being equal, probably the deeper
itis, the less reagration there is, although it could
vary depending on factors like the velocity of the
stream.

Q And soif you have amore shallow water body,
does that tend to raise the dissolved oxygen by alowing
more oxygen to go into the water column?

KENNEDY REPORTI NG SERVI CE,
or der @ennedyr eporti ng. com

512.474- 2233

I NC.



58

226 228
1 A Typically, | believe that would be accurate. 1 default values would be used throughout. We wouldn't
2 Q Okay. Now,if you could look with meto the 2 have any other information to develop site specific
3 administrative record, Tab D at Page 33. 3 hydraulic coefficients for smaller subsegments of that
4 A Okay. 4 reach.
5 Q Doyou seehereon theleft apicture facing 5 Q Now, did you have the photos we just looked at
6 upstream of the existing proposed outfall location? 6 available?
7 A Okay. 7 A ldidnot. | --1did not -- well, | may have
8 Q Andontheright, apicture facing downstream 8 created this model many years ago. | don't remember
9 of the existing proposed outfall location? 9 when the facility was new.
10 A Yes 10 Q Soyoudidnt--
11 Q Doesthislook to be awater body that's half a 11 A | wasnotinvolved in this application
12 foot deep and 25-foot wide? 12 originally when it was reviewed.
13 A It could be half afoot deep when there's water 13 Q Allright. Soyou did not look at those photos
14 init? 14 and see whether they bore any rational relationship to
15 (Simultaneous speaking) 15 the assumptions of this model. Isthat correct?
16 Q (BY MR.ALLMON) When that water flows out of 16 A Thatiscorrect, but it wouldn't have made any
17 the discharge point, doesit flow into this culvert 17 difference.
18 there? 18 Q Why would it not have made a difference?
19 A lhavenoidea | assumethatiswhat isgoing 19 A If thereisnot sufficient information
20 on, but | don't know. 20 available to develop site-specific hydraulic
21 (Simultaneous speaking) 21 coefficients, then our SOPs indicate that we should use
2 Q (BY MR.ALLMON) Andwe've got Picture 4 facing 22 default hydraulic coefficient values for effective
23 downstream. So the water existing, as it moves 23 free-flowing reaches, and there was not site specific
24 downstream, would flow through that culvert if this 24 stream transect data to develop site specific hydraulics
25 picture from the application is accurate. 25 from.
227 229
1 A Ifthepictureisaccurate, that -- that seems 1 Q Allright. I'd liketo look back to the
2 correct. 2 administrative record at Page 31. Do you see the aerial
3 Q And doesthat resemble awater body that is 3 photograph here?
4 24-feet wide and half afoot deep? 4 A ldo.
5 A Wadll, the culvert wouldn't be very long. So 5 Q Isthereany water body 25-foot wide reflected
6 it'snot really applicable to the model predicted widths 6 inthisaerial photograph?
7 or depths or velocities. 7 A lhavenoidea |--1don't seeawater body
8  Q And now the model assumed that 24-foot width g aal.
9 and half afoot depth for the entire reach of that 9 Q Okay. Sothere'snothing wide enough to be
10 unnamed tributary. |sthat correct? 10 seen from this perspective?
11 A They would be average conditions. 11 A No. It'snot uncommon for usto not be ableto
12 Q Widll, let'slook back at the IM-12 to what we 12 seeawater body and have to use default hydraulic
13 werejust looking at. 13 coefficientslike any other site-specific information.
14 So it divided that unnamed tributary into 14 Q Allright. I'dliketolook at Exhibit
15 21 different segments. Isthat correct? 15 ED-JL-3. Let meask, are you familiar with the
16 A 2ldifferent elements. 16 Manning's equation for open channel flow?
17 Q Elements-- 17 A Only pretty vaguely.
18 A Yes 18 Q Okay. Would the characteristics of a 25-foot
19 Q Andall of those, only .1 kilometerslong. Is 19 wide, half-foot deep average water have the same Manning
20 that accurate? 20 characteristics as what we were just looking at in those
21 A Thatiscorrect. 21 photographs?
22 Q Andthey were all characterized as being 22 A Weused the same Manning's coefficient for
23 .16 meters deep and 7.25 meters wide? 23 pretty much all flowing water bodies.
24 A Yes. It'smodeled as asingle reach because we 24 Q Soyoudon'tadjustit at al depending on the
25 don't have any site-specific stream transect data. So 25 specific circumstances of what you are looking at?
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230 232
1 A No. I think I've maybe adjusted it once or 1 Q Andnow -- but you mentioned an applicant. If
2 twicewhen | wastrying to model along a culvert 2 an applicant were to bring you different values and ask
3 section, but other than that, we -- we leave that 3 you to use different values, would you do that?
4 parameter blown. 4 A If they collected stream transect data that
5 Q Andsowhenyoulook at the culvert section in 5 included width, depth, velocity, and flow information,
6 thisdischarge, did you make any evauation of whether 6 wewould takealook at it to seeif it was sufficient
7 the Manning coefficients were appropriate here? 7 touseto refine the modeling.
8 A No. Likel mentioned, | -- | mean, | don't 8 Q AndI guessearlier | asked you whether you did
9 know specifically anything about that culvert, but my 9 any evaluation to seeif these parameters were
10 presumption isthat it's very short and that most of the 10 reasonableinthiscase. And | think you then
11 dischargeroute is surface water. 11 referenced that -- kind of that you have a standard way
12 Q Youmade no inspection to determine the length 12 of doing things. | just want to go ahead and make sure
13 of that culvert? 13 | get an answer.
14 A No. 14 So did you make an evaluation to determine
15 Q Soyoudon't know that it's short? 15 whether those width and depths were reasonable in this
16 A | don't know that it's short, but water 16 particular case?
17 typically travels very rapidly through culverts of that 17 A They'rereasonable for the purposes that they
18 type. 18 were used for.
19 Q Andjustto back up, when we say, "Manning's 19 Q Andwhat are those purposes?
20 equation,” what are we talking about? 20 A Totake aconservative assessment of potential
21 A It'saroughness coefficient. 21 dissolved oxygen impactsin the tributary as well as the
22 Q Androughness being kind of the character of 22 amounts of oxygen demanding constituents that will
23 what the base of the water body is? 23 remain when they reach the river on a conservative
24 A Yes 24 basis.
25 Q Haveyou checked the QUAL-TX hydraulic 25 Q Istheuse of amore shallow depth than the
231 233
1 predictions for whether they are reasonable here? 1 actual depth the conservative assumption?
2 A Which predictions? 2 A |think arguably -- arguably it would bein
3 Q Let'ssay the 24-foot wide and half afoot deep 3 regard to impacts on the Colorado River because the
4 predictions of the character of the receiving water; 4 deeper and wider hydraulic values that derive from the
5 have you checked to determine whether those are 5 fault conditions would mean that -- well, I'm kind of
6 reasonable for thisinstance? 6 getting myself mixed up here.
7 A | mean, that's the approach we take using 7 Yeah. Could you -- could you re-ask the
8 defaults when we don't have better information. We 8 question?
9 don't just make up values. We welcome any site-specific 9 Q Widl, letjust say -- soisthis depth and
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information, but it's not required for an applicant to
collect that information for this type of water body,
but, yeah. I'll agree with you that it -- right at the
location of those photos, it does not appear to be
24-feet wide. It -- it could appear to be 24-feet wide
in areas between the discharge point and theriver,
though. | don't know one way or the other.

Q Didyou make any evaluation to determine
whether it's 25-foot wide at any point when between the
discharge point and the river?

A No. Likel said, wewould just use the default
values. Even if someone took tape measures of the
width, but they -- those measures were not paired with
depth measurements, water depth measurements, and either
velocity or flow measurements, we would be unable to use
those measured width values by themselvesin any way.
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width essentially based on a statewide average?

A That ismy understanding, yes.

Q Okay. And isthere any assurance that that
statewide average would provide an accurate prediction
of the dissolved oxygen concentration in this particular
receiving water?

A | don't think there's any reason to think it
would not. | mean, not necessarily accurate so much as
ensuring that it's a conservative and protective
prediction. If -- if the water is actually shallower,
then the predicted dissolved oxygen levels would be
higher in the tributary and would also be higher as that
water reaches the Colorado River.

Q Now, if thewater is deeper, would it till be
conservative?

A Again, | -- | hesitate to give absolutes, but
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our -- our presumption is that modeling with defaultsis
a protective way to assess these water bodies if we
don't have site-specific information to develop more
appropriate hydraulic coefficients from.

Q Do you have any basisto assume that the water
will be at or shallower than half afoot upon
authorization of this discharge?

A No. | do not know whether it would be
shallower or deeper or if --

Q And so you don't know whether this assumption
of depth is a conservative assumption or not?

A By itsdf, | think that's afair way to put it.

Q Inthisparticular case. I'm not asking you to
generalize for everything.

A Right.

Q And now if you could ook with meto JL-3, and
| look to Page 75 of that. And thisis, again, we're
looking back at our old friend, the implementation
procedures. Isthat correct?

A Yes

Q Andl'dliketo -- that state -- that certain
criteriaapply at and above the 7Q2.

A Okay. I'm not sure exactly what you are
looking at.

Q Yeah. It says(asread), "Many of the numeric
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Q And I guesswe are throwing out the acronym
7Q2. What is meant when we say "7Q2"?

A That the -- basically acritical low-flow
value. Itisthe seven-day average low flow that occurs
with atwo-year recurrence interval.

Q Okay. And so that'skind of a standard means
of TCEQ trying to determine what you are going to use as
acritical flow and awater body. Correct?

A Thatiscorrect.

Q Andl'dliketolook at Appendix C, looking to
Page 223 of the document.

A Okay.

Q And the segment -- when we look down to
Segment 1428, the Colorado River, do you see that there?

A | do.

Q Andisthereaflow indicated? Let's go back
to the top so we can look at the column headings. Do
you see Critical Low Flow as the second column from the
right?

A Yes.

Q Andaswelook at Segment 1428, what is that
critical low flow designated in Appendix C for the
Colorado River?

A Itindicatesthat the 7Q2 for the period 1980
through 2008 was 105 CFS.
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water quality standards as established in the Standards
do not apply flow conditions that are less than
‘critical low-flow conditions.' Generally, critical
low-flow conditions are determined as the 7Q2. The
following criteria apply at and above the 7Q2."

And thefirst one listed there is
numerical criteriafor dissolved oxygen. Do you see
that?

A Yes

Q And soisdissolved oxygen evaluated at the 7Q2
level?

A Thisparticular classified segment has dightly
different dissolved oxygen criteria specifics. A
different dissolved oxygen criteria applies between the
7Q2 flow and up to 150 cubic feet per second. And then
a higher desired oxygen criterion applies when flows at
a specific USGS gage are above 150 -- | think at or
above 150 cubic feet per second.

Q Allright. Let'slook at Page 76 here, the
next page. Now, does that identify that -- as we look
at the second full paragraph, does that say that
Appendix C of this document lists 7Q2s for classified
segments?

A Yes. Itliststhe 7Q2sthat were applicable at
the time these | Ps were published.
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Q Yeah. Anddid you use -- or let me back up.
Did someone else do the initial modeling
for this application?

A Yes

Q Andwho wasthat?

A Ms. Josey Rabertson.

Q Andso, | guess, you stepped in after she had
performed her work. Isthat correct?

A Yes. Sheleft the agency, and | stepped inin
November, | believe.

Q Sowhat number did she use for the 7Q2 value?

A It'sa 123 cubic feet per second.

Q And then what number did you use?

A | used that same value from her modeling.

Q Wasthere -- and why was that value used
instead of 105?

A If you actualy go up to the start of this
table, there are four notes included about using this
table.

Q Okay. We can go ahead and look up.

A And Item No. 4 saysthat, "The flow values
presented here are intended as guidelines and may be
recalculated as additional data become available.
Critical low flows and harmonic mean flows used in
conjunction with TCEQ regulatory action (such as
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1 discharge permits) may be adjusted based on the relative 1 Q Okay. Could that difference alter the results

2 location of adischargeto agage. Flowsmay also be 2 of your dissolved oxygen modeling?

3 derived from data obtained at other USGS or IBWC gaging 3 A Tosomedegree, yes.

4 stations not presented in the table, TCEQ monitoring 4 Q Didyou make any evaluation of what degree

5 stations, drainage basin comparisons, interpolations, or 5 would impact the results?

6 best available information." 6 A Wadl, I'verrun thismodel for years for

7 The important sentencein that isthe 7 different discharges. Prior to this update that

g first one, and believe it's on Page 76 of the -- it goes 8 Ms. Robertson made, my version of the -- the 7Q2 flow

9 into alittle bit more detail about -- 9 model had 116 cubic feet per second which was, | think,
10 Q Let mepauseyou therebecausel think | see 10 based on a calculation that went up through 2018, maybe.
11 thepoint you are making is that these can be 11 | think | document that in my prefiled. Andthen| also
12 recalculated based on additional information, is what 12 documented the most recent version of the Colorado River
13 you are saying? 13 model which was not applicable at the time this permit
14 A Right. Yeah. Basicaly, well update the 7Q2 14 wasreviewed. It'snow goneto 122 cubic feet per
15 flows as new data becomes available from the USGS gages. 15 second, and that updates the 7Q2 through 2023, which is
16 Q Didyou document in any way your basis for 16 the most recent approved full year of data. And it --

17 dtering the number from 105 to 123? 17 at those small changes, it doesn't make much of a
18 A Ms. Robertson was acritical conditions 18 difference.
19 reviewer in addition to being a dissolved oxygen 19 Q Now--
20 modeler. 20 JUDGE SMITH: I'msorry. Mr. Allmon, do
21 Q Uh-huh. 21 you have a significant amount of more cross-examination
22 A Sopartof her dutiesin that role, not 22 of thiswitness?
23 specifically applicable to this permit, but part of her 23 MR. ALLMON: | mean, of courseit always
24 dutiesin that role were to recalculate or update the 24 depends upon the answers. |1 think | have maybe 30
25 USGS gage, both 7Q2 flows and harmonic main flows. So 25 minutes or so.
239 241

1 shedid that on aregular basis and she updated that 1 JUDGE SMITH: Why don't we go ahead and

2 information based on the established procedure that we 2 take another ten-minute break because we have been sort

3 haveto do that when she performed updated modeling for 3 of -- just to keep everyone happy for the afternoon, so

4 thispermit. 4 we'll come back at 4:10.

5 Q Wasthereany documentation of that process by 5 We're off the record.

6 Wwhich she determined a different number to use? 6 (Recess: 3:59 am.to 4:10 p.m.)

7 A | mean, theprocessisdetailed inthe 7 JUDGE SMITH: WEe'll go back on the record.

8 implementation procedures. 8 All right. Mr. Allmon?

9  Q Isthereany documentation presented in your 9 Q (BY MR.ALLMON) Yes. Okay. Mr. Michak, I'd
10 testimony or anywhere else in the EDs prefiled testimony 10 liketo talk to you about some of the temperatures used,
11 asthebasisfor using that 123 instead of 105? 11 if wecould. You've got anumber of modeling runs
12 A | mean,it'sbased on the calculations using 12 attached to your testimony. Are some of those from
13 the updated USGS gage flow data. If someone chooses not 13 Ms. Robertson and some of those from yourself?

14 to believe the USGS data, then, | guess, that is their 14 A [ think all the onesthat areincluded in my

15 prerogative. 15 exhibits are the final phase model runs which would be
16 Q I'mnot doubting the USGS data. What I'm 16 from Ms. Robertson.

17 looking for is calculations where y'all took what you 17 Q Okay. And soif wewanted to look and see what
18 contend to be the USGS data and ran your calculations to 18 modeling is used to support the application, we would
19 determine this 123 number. |Isthat documented anywhere? 19 look at the various model runs attached to your

20 A If 1 may take alook in the information that 20 testimony. Isthat my understanding?

21 wasin Ms. Robertson's -- 21 A That, and the -- the modeling results

22 Q Isitdocumented in the prefiled testimony in 22 information that isincluded in the modeling review

23 any way? 23 checklists. That provides information on the other

24 A Other than just citing what those values are, | 24 phases, aswell.

25 donot believeitis. 25 Q Allright. If wecouldlook at Exhibit IM-15.
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1 | will admit, we may look at afew of these, and it may 1 months?
2 not belong on each one. On JM-15, aswelook at 2 A Typicaly, yes.
3 Control 02 -- 3 Q Andisthatin part due to the higher
4 MR. ALLMON: If we could blow that up a 4 temperature during the summer months?
5 bhit... 5 A Inpart, yeah, higher temperatures and lower
6 (Pause in proceedings) 6 flows.
7  Q (BY MR.ALLMON) Doesthisindicate thiswas 7 Q Andhow isit that higher temperatures can
8 calculated at winter temperatures? 8 result in lower dissolved oxygen concentrations.
9 A Yes. Winter meaning October in this context. 9 A Atdissolved -- dissolved oxygen saturation
10 Q And sowhen October was created as the critical 10 values, warmer water will hold alower concentration of
11 month for flow, that meant that y'all used October 11 dissolved oxygen than what occurred during cooler
12 temperatures, aswell. 12 weather periods, if that makes sense.
13 A Specificaly that is referring to the October 13 Q Wereyou herefor some of the testimony earlier
14 temperatures, the -- the 7Q2 flow is the 7Q2 flow that 14 today?
15 is calculated from year-round information, but it's used 15 A lwas
16 inthis model because it's believed that the lowest 16 Q Anddoyou recal some of the discussion of
17 flows occur in the -- those cooler weather months. 17 LCRA data being gathered?
18  Q Andif weweretolook through the modeling for 18 A Ido.
19 each of the other runs here, were those also using 19 Q Anddidthat identify July asacritical month?
20 October months? 20 A | don'trecal that specifically saying that in
21 A All of the Colorado River models use October. 21 regard to dissolved oxygen. | do recall it saying that
22 The unnamed tributary model has both summertime and 22 inregard to some parameters.
23 October versions. 23 Q How wouldit be possible to have acritical
24 Q Okay. And soif wefocus on the Colorado River 24 month for some parameters and a different critical month
25 versions, if one were to consider summer temperatures, 25 for dissolved oxygen?
243 245
1 would that potentially alter the dissolved oxygen 1 A Someparameters may not be as sensitive to
2 predictions? 2 temperature and/or flow.
3 A Certainly that's potentially possible. 3 Q Now, I'dlikeyou to look with me --
4 Q Andcould that show lower dissolved oxygen 4 MR. ALLMON: We can go ahead and stop
5 resultsif you are dealing with warmer temperatures? 5 sharing that particular exhibit.
6 A Potentidly if it was determined that it was 6 Q (BY MR.ALLMON) I'dlikeyou to look with me
7 appropriate to look at those low flows under those 7 at your testimony on Page 10, Line 30.
8 warmer conditions. 8 A Okay.
9  Q Andthat's not something you did? 9 Q Theredo you say that modeling files have been
10 A Correct. 10 provided to the parties expertsto run themselvesif
1 Q Okay. Sodoyou know whether there'sthe 11 they wish?
12 potential for you to have lower dissolved oxygen levels 12 A | provided them to our legal representatives.
13 inthe summer than the ones predicted when you looked 13 | presume that they were provided to the parties.
14 only at October conditions? 14  Q Butnow wereall modeling files provided or
15 A I'mbasing my opinionsjust on the people who 15 were only those by Ms. Robertson provided?
16 developed and ran the model before me that -- that 16 A There-- well, there were no other input files
17 October was considered by them to be the most critical 17 other than Ms. Robertson's. Theinput files, the way
18 month for assessing the DO levels -- the minimum DO 18 they were saved are with final phase flows. There
19 levelsintheriver. 19 wouldn't really be areason to send extraneous copies of
20 Q Butdidyou make any independent evaluation of 20 other flows. If the other experts wished to run them,
21 your own as to whether October still represents the most 21 they could just adjust those flows themselvesin the
22 critical month at this location? 22 input files. The output files, | think | just sent
23 A ldidnot. 23 PDFs. Andthen| sent, | believe, also executablefiles
24  Q When normally evaluating a wastewater 24 that would be needed to run the different models.
25 discharge, would one normally be looking at summer 25 Q Now, let melook at Page 17 of your testimony.
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1 Now, the early portion of this testimony you note 1 (Exhibit ED Nos. ED-AR-1 and ED-AR-2
2 looking at -- say, starting at Line 11, you say Segment 2 admitted)
3 No. 1434 begins about 6.7 kilometers, which is around 3 MS. PAWELKA: | tender Mr. Rahim for
4 4.2 miles downstream of the Corix unnamed tributary 4 Cross-examination.
5 confluence. Do you seethat? 5 JUDGE SMITH: Mr. Tuckfield, any
6 A Yes 6 questions?
7 Q |Isthat the case? 7 MR. TUCKFIELD: No questions.
8 A Yes 8 JUDGE SMITH: Okay. All right.
9 Q Wasthere any evauation done of the impact of 9 Ms. Mehta?
10 thisupon Segment 1434? 10 MS. MEHTA: No questions, Y our Honor.
11 A Yes Thismodel extendsall theway downto a 1 JUDGE SMITH: Mr. Alimon.
12 highway crossing in the City of Smithville in Segment 12 MR. ALLMON: Yes, | do have afew
13 1434. Soit contains a pretty long distance in Segment 13 questions for the witness.
14 1434 14 CROSS-EXAMINATION
15 Q Soif oneweretolook at the impacts of the 15 BY MR. ALLMON::
16 discharge, wouldn't one look both at Segment 1428 and 16 Q Good afternoon, Mr. Rahim. My nameis Eric
17 1434? 17 Allmon. | represent the protestant, Environmental
18 A |awaysdo, yes. Andonereason forthatis 18 Stewardship in this matter. How are you?
19 because the dissolved oxygen criterion for Segment 1434 19 A Good. I'mgood. Thank you.
20 isaways 6 milligrams per liter regardless of whether 20 Q Now, I think your testimony in part addresses
21 the Segment 1428 criterionis 5 or 6 milligrams per 21 the surface water quality standards. What role did you
22 liter because of the different flow requirements. 22 play in evaluating compliance with the surface water
23 Q Allright. 23 quality standards?
24 MR. ALLMON: Y our Honor, that isall of my 24 A Regarding surface water quality standard, we
25 questionsfor thiswitness. | pass the witness. 25 look at, you know, 30 Texas Administrative Code -- 30
247 249
1 JUDGE SMITH: Okay. Any redirect? 1 Texas Administrative Code 307, and then follow the, you,
2 MS. PAWELKA: No, Your Honor. 2 rulesand regulations there. But it's widely looking at
3 JUDGE SMITH: All right. Thank you, 3 by standard, you know --
4 Mr. Michalk. You are excused. 4 THE REPORTER: I'm sorry. Your
5 Okay. And so, Ms. Pawelka? 5 standard -- what was the last word?
6 MS. PAWELKA: Your Honor, at thistime, 6 A Yes We--welook at 30 Texas Administrative
7 the ED cdlsto the stand Abdur Rahim. 7 Code 307 for surface water quality standard for our
8 ABDUR RAHIM, 8 review to form identification.
9 having been first duly sworn, testified as follows: 9 Q (BY MR.ALLMON) And I think what I'm trying to
10 DIRECT EXAMINATION 10 understand, because we've heard earlier this afternoon
11 BY MS. PAWELKA:: 11 from Ms. Lueg and her evaluation with regard to the
12 Q Mr. Rahim, canyou identify ED-AR-1? 12 water quality standards, and I'm trying to understand
13 A Yes Thatismy prefiled testimony. 13 how your role related to her role, what each of you did
14  Q If | wereto ask you the same questions as are 14 with reference to this permit application.
15 inyour prefiled testimony, would your answer be the 15 A Yes. For the permit application for the
16 sametoday asit was then? 16 permitting section, we just, you know, received all the
17 A Yes 17 memos from the water quality standard, water quality
18 MS. PAWELKA: Your Honor, at thistime the 18 assessment (indiscernible) --
19 Executive Director offersinto evidence ED-AR-1 through 19 THE REPORTER: I'm sorry. |I'm so sorry.
20 ED-AR-2. 20 Hold on. I'm so sorry. You said --
21 (Exhibit ED Nos. ED-AR-1 and ED-AR-2 21 A Andthe (indiscernible) job isto put --
22 offered) 22 THE REPORTER: I'm sorry. Whose jobis
23 JUDGE SMITH: Okay. And objections having 23 it? You'll haveto slow down alittle bit. Thank you.
24 dready been addressed, Exhibits ED-AR-1 and ED-AR-2 are 24 A Okay. I'msaying the -- thejob isto put
25 admitted. 25 together al of the accommodation and the permit.
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1 That'swhat we did. 1 A Yes, pretty much.

2 Q (BY MR.ALLMON) SosayintheTier 1 review 2 Q Okay. And, likewise, when you are asked about

3 for the maintenance of existing -- including attainable 3 permit being protective of existing uses, you're going

4 uses, what role did -- what was your work in evaluating 4 off of just what the water quality standards team

5 compliance with the water quality standard? 5 gave-- told you?

6 A Myreview for Tier 1 and Tier 2isreally 6 A Yes. That alwayscame from antidegradation

7 nothing. Wejust get the language and then put in the 7 language.

8 permit. 8 Q Andwhenyou are asked about Dr. Ross's

9 Q Andsoduring -- 9 testimony on PFAS, did you do any independent
10 (Simultaneous speaking) 10 determination whether PFAS are relevant, or did you just
117 Q (BY MR.ALLMON) Sowhen you say on Page 4 of 11 go off of what water quality standards team told you?
12 your testimony, Lines30to 31 that aTier 1 12 A Yeah. Whatis-- PFASisthat we aretold that
13 antidegradation review has preliminarily determined that 13 isstill undecided for wastewater reserves.
14 existing water quality useswill not be impaired by this 14 THE REPORTER: I'm sorry. Wastewater?
15 permit action, you're speaking based upon Ms. Lueg's -- 15 A Stll -- PFASisstill undecided by TCEQ or EPA
16 and | may be mispronouncing it -- but Ms. Lueg's 16 dtill. It'sunder review. Soit did not final --
17 evauation and not any evaluation of your own. |sthat 17 language of final action from that yet that we know --
18 correct? 18 (Simultaneous speaking)
19 A Yes. That'scorrect. 19 Q (BY MR.ALLMON) HasEPA issued drinking water
20 Q Andisthesame correct with regardto aTier 2 20 standardsfor PFAS?
21 review? 21 A Yes. I'mnot working with drinking water, but
22 A Yes. Correct. 22 yeah, | (indiscernible) --
23 Q Andwith regard to the general criteria of 23 THE REPORTER: I'm sorry. You are not
24 307.4, would the same be the case? 24 working with whom? Y ou're not working with whom?
25 A Yes 25 A I'mnot working with drinking water.

251 253

1 Q Youdid no separate evaluation of your own, 1 THE REPORTER: Okay. Thank you.

2 say, asto the potential toxicity of the discharge. Is 2 A Sol believethat is-- EPA aready passed that

3 that correct? 3 rulefor peoplesfor drinking water.

4 A No,sgdir. 4 Q (BY MR.ALLMON) And the promulgation of those

5 Q No. Itiscorrect that you did no evaluation 5 standards reflect that PFAS can have toxic impacts?

6 for the standards under 307.4? 6 A 1donotknow. I cannot tell anything about

7 A Yes |looked at the evaluation, and then | 7 drinking water. | do not know.

8 have -- you know, that istheir part, so we just 8 Q Isthat why their concentration has been

9 (indiscernible) determined that in the job. 9 limited in drinking water is due to potentially toxic
10 Q Okay. 10 impacts of PFAS?
11 THE REPORTER: I'msorry. You just 11 A | donot have answer for that, sir.
12 determined that in the job? 12 Q Youdon'tknow?
13 A Wejust implement that language in the draft -- 13 A No.
14 inthe draft permit. 14  Q Now, with regard to groundwater, did you do any
15 THE REPORTER: In the job permit? 15 independent evaluation of your own as to whether this
16 A Draft. 16 would impact groundwater?
17 THE REPORTER: Draft permit? 17 A No,sir.
18 A Yes 18 Q Didyou perform areview of whether this meets
19 THE REPORTER: Thank you. 19 the odor control requirements?
20 Q (BY MR.ALLMON) And soyou are asked a 20 A Yesah. Odor control requirementsisin the
21 question about whether you think this would be 21 application. We see the applicants say in Section 3 of
22 protective of human health on Page 6 of your testimony 22 administrative report, they say they are -- they would
23 a Line4. Andyou, again, said it complies with the 23 bedoing an odor control abatement for this.
24 water quality standards. So, again, are you simply 24 THE REPORTER: I'm sorry. Odor control
25 going on what the water quality standards team told you? 25 abatement?
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1 A Abatement, yeah. 1 buffer zone, would they meet those require -- that
2 THE REPORTER: Thank you. 2 buffer zone?
3 A Odor control abatement, but thiswill not -- 3 A No. Our TCEQ rules, we are looking at 150
4 our degradation isit has to be done -- it has to be 4 buffer zone, but 500 feet, no.
5 submitted with the 217 submission when they do after 5 Q Didyou evaluate whether the equalization basin
6 thispermit get issued. If itisdenied, then no. But 6 at thefacility would be subject to a 500-foot buffer
7 after permit get issued, then they haveto follow that 7 zone?
8 process. And then our planner specification engineer 8 A No,I did not evaluate that.
9 will verify that. They will compare the draft permit 9 Q Whowasresponsible for the handling of the
10 official and their submission. So it not at this point. 10 public notice for this application?
11 But they only mention in the application that they are 11 MR. TUCKFIELD: Objection, Your Honor.
12 doing odor control abatement for this application. 12 It'sirrelevant, and it's already been ruled on his
13 Q (BY MR.ALLMON) And just to be clear, hasthe 13 motion for summary judgment.
14 Executive Director issued an approval for any odor 14 JUDGE SMITH: Mr. Allmon, would you like
15 control plan at thisfacility? 15 to respond?
16 A No,sir, not yet. 16 MR. ALLMON: I'll withdraw the question.
17 Q Hasany odor control plan been submitted to the 17 | lost track of what we were -- where we were.
18 Executive Director for review? 18 JUDGE SMITH: Okay.
19 A No. That odor control abatement submission 19 Q (BY MR.ALLMON) Were you responsible for
20 would be with our -- you know, after permit get issued 20 evaluating the completeness and accurateness of the
21 to the plan and specification team, so they will review 21 application?
22 that. Wedon't review that. 22 A Yes Onepart. It'stechnical part that we
23 Q Do you know anything about what the contents of 23 look at, but the administrative part was done by
24 that plan will be? 24 application review and processing team.
25 A Yesh. | seen the application somewhere it says 25 THE REPORTER: I'm sorry. It was done by?
255 257
1 they have to cover the aeration (indiscernible) -- 1 A Application review and processing team.
2 THE REPORTER: I'm sorry. They haveto -- 2 Q (BY MR.ALLMON) Did you evaluate whether all
3 A They haveto cover up. They haveto cover up 3 information regarding the downstream waters required had
4 the (indiscernible) units, this and that. 4 been submitted?
5 THE REPORTER: I'm sorry. They haveto -- 5 A Yeah. Thatisalsoevauated by our water
6 say that again, please. They haveto cover up -- 6 quality standard and water quality assessment team.
7 slowly. 7 MR. ALLMON: Y our Honor, that's my
8 A Cover up the treatment units. 8 questionsfor thiswitness. | pass the witness.
9 THE REPORTER: Which units? 9 JUDGE SMITH: Okay. Ms. Pawelka, any
10 A Treament. 10 redirect?
11 THE REPORTER: Treatment units. 1 MS. PAWELKA: No, Your Honor.
12 A Yeah. Treatment unitsthey haveto cover up, 12 JUDGE SMITH: Okay. Thank you, Mr. Rahim.
13 andthat isthe-- in the gpplication | see. That's 13 You aredone. You are excused. Thank you.
14 al. And thereisnothing -- no details about that to 14 THE WITNESS: Thank you.
15 me. 15 JUDGE SMITH: Okay. So my understanding
16 Q (BY MR.ALLMON) Didyou make any determination 16 isthat isthelast of the withesses.
17 of whether this would meet the buffer zone requirements 17 MS. PAWELKA: Yes.
18 dternative for the odor control requirements? 18 JUDGE SMITH: Except we do have the issue
19 A Yeah. Buffer zonerequirementsis-- | seenin 19 related to the Exhibit 3, so how -- would y'al like to
20 the application they own the 150 feet buffer zone that 20 come back -- when would you like to come back to -- for
21 werequire surrounding the treatment units, and they are 21 abrief -- for some brief questioning on that?
22 claiming ownership. And we put that in the other 22 MR. TUCKFIELD: Yes. | suggest -- and,
23 requirements. They are claiming buffer zonein the 23 you know, just a suggestion that we do the offer of
24 ownership. 24 proof and get that out of the way that Eric had to do,
25  Q If any of these units are subject to a 500-foot 25 and then tomorrow morning just start off and probably
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258 260
1 takean hour. 1 CERTIFICATE
2 JUDGE SMITH: Okay. Leaveit for tomorrow | 2 STATE OF TEXAS )
morning? Okay. That sounds good 3 COUNTY OF TRAVIS )
3 9 &. good. . 4 We, Lorrie A. Schnoor and Jodi Cardenas,
4 Usually for the offer of proof because it 5 Certified Shorthand Reportersin and for the State of
5 isnot really something that I'm going to be 6 Texas, do hereby certify that the above-mentioned matter
6 considering, | often leave. | can stick around if we 7 occur(/(\e/d ?S Tﬁre' nbetf_?re“?;t out. " o
. o B 8 e further certify that we are neither coun
7 wouldlike, but it 't, need.s 0 b,e separate -- you 9 for, related to, nor employed by any of the parties or
8 know, shown that we're adjourning for theday andthen |14 attorneys in the action in which this proceeding was
9 we're doing the offer of proof, so we will go ahead -- 11 taken, and further that we are not financially or
10 canyou do the offer -- and I'm sorry. That was with 12 otherwise interested in the outcome of the action.
M. Price. Isthat right? 13 Certified to by usthis 3rd day of February,
1 MF.Frce. gnt _ 14 2025,
12 MR. ALLMON: Yes, | believe so. 15
13 JUDGE SMITH: Okay. And that can get done
14 intime so that Ms. Cardenas can |eave by 5:00. 16 'II_'(E))TAR\ISE (':AS'RSE&EOOR’ TCRR, RDR, CRR
15 . MR. ALLMON: | would hope so. | thl.nk S0. . Method: Machine Shorthand
16 1'm not the one answering the questions, but | think so. Expiration Date: 01/31/26
17 MR. TUCKFIELD: If you think it's going to 18
18 takelonger, | don't mind if we need to do that EenﬂeRdy Eteg!m nﬁse;\;lge' Inc.
. N __ 19 irm Registration No.
19 tomorrow, tgo. | just thought -- whatever -- whatever 100 E. Whitestone Boulevard, Suite 148
20 Yyou guysthink. 20 Cedar Park, Texas 78613
21 MR. ALLMON: Yesah. | can't be positive it 512.474.2233
22 will be done by 5:00, but | know that the court reporter 21
23 needs to be done by 5:00. I'd prefer actually to wait g
24 and do that tomorrow morning. 24
25 JUDGE SMITH: Okay. Then why don't we do 25
259 261
1 that. Well -- well adjourn for theday. We'll meet | 1 W Lourdena
2 upagainat 9:00 tomorroyv morning. 5 JODI CARDENAS, CSR, RPR
4 JUDGE SMITH: We are adjourned. 3 Method: Machine Shorthand
5 (Proceedings recessed at 4:35 p.m.) Expiration Date: 10/31/25
4
6 Kennedy Reporting Service, Inc.
! 5 Firm Registration No. 276
8 100 E. Whitestone Boulevard, Suite 148
9 6 Cedar Park, Texas 78613
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