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1 APPEARANCES 1 much.
g Foﬁfgg:ﬁ%cfﬁggx UTILITIES (TEXAS) INC-: 2 PRESENTATION ON BEHALF OF ENVIRONMENTAL STEWARDSHIP,
THE AL LAW GROUP, PLLC 3 PROTESTANT (CONTINUED)
4 12400 West Hwy 71, Suite 350-150
Austin, Texas 78738 4 LAUREN ROSS, PH.D., PE.,
5 Zﬂ;‘,‘fhg;jd%agﬁgi‘fjm Fax: 512-366-9949 5 having been first duly sworn, testified as follows:
6 6 CROSS-EXAMINATION
FOR PROTESTANT ENVIRONMENTAL STEWARDSHIP:
7 7 BY MR. TUCKFIELD:
Mr. Eric Allmon
8  PERALES ALLMON & ICE, P.C. 8 Q Okay. Letmesharemy screen.
1206 San Antonio 9 Dr. Ross, I'm showing you what's been
9 Austin, Texas 78701
Telephone: 512-469-6000 10 marked as ES Exhibit 3.
10 email: eallmon@txenvirolaw.com 1 ON: | thought i
11 FOR THE EXECUTIVE DIRECTOR OF THE TEXAS COMMISSION ON MR. ALLMON: | thought it wes 1.
1 ENVIRONMENTAL QUALITY: 12 MR. TUCKFIELD: One. I'm sorry.
Ms. Aubrey Pawelka 13 Q (BY MR.TUCKFIELD) Yes, it'sES-1, whichis
13 Ms. Allie Soileau . .
STAFE ATTORNEY'S 14 the pictures that were introduced yesterday. Do you
14  ENVIRONMENTAL LAW DIVISION 15 recognize that picture?
P.O. Box 13087, MC 173
15  Austin, Texas 78711-3087 16 A Ido.
Telephone: 512-239-0622 )
16 em:i‘l): aubrey.pawelka@tcedtexas.gov 17 Q Anddoyou-- solooking at Attachment A on my
17 FOR THE OFFICE OF PUBLIC INTEREST COUNSEL OF THE TEXAS 18 screen, can you see that?
COMMISSION OF ENVIRONMENTAL QUALITY: '
18 19 A lcanseeit, yes.
Ms. Pranjal Mehta . ,
19 Public Interest Counsdl, MC-103 20 Q Yeah. Is--canyou-- doyou know if that's
P.O. Box 13087 21 upstream or downstream of the confluence of where the
20 Austin, Texas 78711
Tde_phone:_512-239-0574 22 intermittent stream goes into the Colorado River?
g email: pranjal mehta@tcetexas.gov 23 A My assumption isthat we are not looking at the
gi 24 Colorado River here. | don't think that stream is wide
25 25 enough to be the Colorado River.
1 PROCEEDINGS 1 Q Okay. Butthat'syour assumption. You don't
2 JANUARY 28, 2025 2 really know where this picture was taken?
3 (9:00am.) 3 A Theemall that | received with an attachment of
4 JUDGE SMITH: Weare-- | call back SOAH 4 these pictures says that it was taken at the outfall of
5 Docket 582-24-22552; TCEQ Docket 2023-1591-MWD. Thisis 5 the unnamed tributary in the McKinney Roughs natural
6 the second day of hearing, and thisis mostly addressing 6 areathat'srun by LCRA. And | assume that that's what
7 the ES Exhibits 3. So we were going to recall severa 7 thisis.
8 witnesses to take questions on that. 8 Q So-- but you don't know whether thisa
9 So let's start with Dr. Ross. Thank you. 9 Colorado River or the --
10 If you'll unmute yourself. Great. And do you 10 A Likel said, | cantell by looking at it that
11 understand you're still under oath? 11 thisisnot the Colorado River, and so | assumeit is
12 THEWITNESS: | do. 12 the unnamed tributary.
13 JUDGE SMITH: Okay. Sowell have some 13 Q Okay. And isthat the same unnamed tributary
14 questions from Mr. Tuckfield. Were other folks planning 14 where our discharge is proposed to be?
15 to cross-examine Dr. Ross on that subject? 15 A That'stheinformation | have been provided,
16 MS. PAWELKA: No, Your Honor. 16 Yes.
17 JUDGE SMITH: Okay. So, Mr. Tuckfield. 17 Q Okay. Butyou didn't take a picture so you
18 You're muted, Mr. Tuckfield. 18 don't know for sure?
19 MR. TUCKFIELD: Just to be clear, 19 A That'sahundred percent true.
20 Mr. Alimon already did the Direct on this, so thisis 20 Q Okay. Canyou determine the cause of the algae
21 just Cross. 21 inthiscase?
22 JUDGE SMITH: Correct. And he can do 22 A Wadl, what | would know about -- what | know
23 Redirect limited to the scope of what we're talking 23 about algae growth isthat it requires certain
24 about here. 24 conditions which would, | guess, you could call causes.
25 MR. TUCKFIELD: Gotit. Thank you very 25 It requires the presence of nutrients, it requires the
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1 presence of adegquate moisture, it requires the presence 1 So | would assume based on this photograph
2 of somekind of sunlight for the photosynthetic 2 that you do have flow in thisriver, yeah.
3 processesto occur. So | think those would be 3 Q Butthat'syour assumption. You don't know for
4 considered the causes of algae. 4 sure?
5 Q Anddoyou know -- can you determine the 5 A [don'tknow.
6 sources of the phosphorous or the nutrients that might 6 Q Okay. Anddo you know what this-- what this
7 have caused this? 7 arealooked like the day or the week before or even the
8 A From this photograph, | cannot. 8 month before this picture was taken?
9 Q Okay. Isthereany reasonto believethat it's 9 A Ildonot.
10 from awastewater plant or that it could have been a 10 Q Okay. And then some of the same questions for
11 natural occurrence? 11 Attachment B. Do you know -- do you know where thisis,
12 A |think that -- let mejust tell you that the 12 vis-avisthe influence to the intermittent stream
13 way that | would answer that question or my thought 13 that's the subject of this permit and the Colorado
14 process as | consider your question is whether or not | 14 River?
15 think that thislevel of nutrient -- or level of algae, 15 A | received this photograph again as an
16 sorry, thislevel of algaein the stream, in my mind, 16 attachment to an email. That email said that this
17 I'm comparing it to other places where | have seen water 17 location is downstream of the unnamed tributary that
18 from tributaries entering the Colorado River. This 18 receives Corix -- existing Corix discharge, and | think
19 looksto me like more algae than | would expect to see 19 they said it was 200 yards downstream.
20 fromanatura stream. 20 Q Andthistoyou, Attachment B, looks like the
21 Q Okay. Butyouwould at sometimes expect to see 21 Colorado River?
22 algae from anatural stream? 22 A Itlookslike the Colorado River to me, yes, it
23 A Yeah. There's absolutely often algae present 23 does.
24 at the confluence of the natural stream and the Colorado 24 Q Yeah. Butyoudon't know for sure?
25 River. 25 A ldonot. | only havetheinformationinan
1 Q Okay. Andyou don't know how deep it is here, 1 email and what |'ve been told.
2 doyou? 2 Q Okay.
3 A Dol -- I don't have knowledge. So I'm looking 3 MR. TUCKFIELD: Passthe witness, Y our
4 at the photograph to seeif there's any indication of 4 Honor.
5 the bottom, the sides. | don't have certain knowledge 5 JUDGE SMITH: Okay. Mr. Allmon, any
6 oOf it, yes, but it's probably -- | don't know. Let me 6 redirect?
7 just answer your question | don't know how deep this 7 MR. ALLMON: Yes, if | could. And | think
g water is. 8 that I'll have Claire pull up the same exhibit.
o Q Algaecangetflushed out, can't it, if the 9 MR. TUCKFIELD: Sorry. Let me stop.
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river or the stream isflowing. Isthat right?

A Yes.

Q Thispicturelookslikeit's pretty stagnant, |
mean, or doesit? I'mlooking at the cup that's just
sitting there. Doesit ook like afairly stagnant
area?

A Often what happens, interestingly, right, at
the mouth of atributary into the -- | do actually know
this better for the Colorado because | spend moretime
on the Colorado River than other rivers. You do get a
little sand bar right there at the mouth. And | was
looking at that while you were asking me the question
about how deepiitis. | -- | think thisriveris--
this stream is flowing and that that cup is caught on
the little sand bar that often catches my kayak as1'm
trying to scoot up something like this. Right?
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There you go.

MR. ALLMON: And | want to look at the
very first page, the affidavit accompanying -- the
declaration accompanying this. If we could closein on
Paragraph 2.

REDIRECT EXAMINATION
BY MR. ALLMON:

Q And so, Dr. Ross, do you see that this says,
When canoeing to the area where the unnamed tributary
from McKinney Roughs Park enters the Colorado River, |
took the photograph attached to this declaration as
Attachment A?

A Yes

Q Sodoesthat indicate to you where this
photograph was taken?

A Yes.
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10 12
1 Q Andthat would be there where you have a 1 that would not normally be present for one that's not
2 confluence of the unnamed tributary with the Colorado 2 impacted with wastewater, is the amount of algae here
3 River? 3 consistent with algae that would be caused by a
4 A | think that this declaration says 4 wastewater discharge upstream?
5 specifically, Attachment A is atrue and accurate 5 A Yes
6 representation of the waters of the unnamed tributary. 6 Q Andhow wasit that awastewater discharge
7 So that -- the declaration agrees with my observation 7 upstream of such a point could cause the growth of
8 that we are not looking at the Colorado River. We are 8 additional algae?
9 looking at the unnamed tributary within McKinney Roughs 9 A Thenutrientsthat are present in the
10 atitsconfluence. 10 wastewater discharge, the nitrate, it's typically,
11 Q Okay. And now you are -- while we're here, 11 nitrate and total phosphorous, provide nutrients that
12 let'slook at Paragraph 3. Does that address 12 are necessary for algae growth; and so you end up with
13 Attachment B? 13 more algae in the river than you would, or the creek,
14 A Yes 14 than you would have but for the additional phosphorous
15 Q Anddoesthat say that Attachment B isatrue 15 inthe wastewater effluent. That's -- that's both my
16 and accurate representation of the waters of the 16 Observation and, you know, a basic understanding of the
17 Colorado River? 17 science that's related to wastewater treatment and
18 A Yes. 18 discharge.
19 Q And previously does he say that he canoed about 19 Q Andsoinyour direct testimony you have
20 two hundred yards further downstream on the Colorado 20 expressed opinions that the amount of phosphorous and
21 River? 21 nitrogen being released would not assure conference with
22 A Yes that'sright. 22 thewater quality standards. Isthisthe type of result
23 Q Sodoesthistell you where that photograph was 23 you would expect if those opinions were true?
24 taken? 24 A Yes
5 A Yes 25 Q Okay. And arewater quality standards
11 13
1 Q Okay. And are those declarations consistent 1 something that only need to be met occasionally in a
2 with your observation of the photographs, consistent 2 receiving water?
3 with your understanding of the location? 3 A No.
4 A Theyae. 4 Q So,forinstance, welook at critical
5 Q Okay. Now, you spoke about -- you said that 5 conditions. Isthat because the water quality standards
6 you were more familiar with the Colorado River than 6 are expected to be met at all times?
7 other rivers. Do you spend time on the Colorado River? 7 A Thecritica -- sorry. Critical conditions
8 A Yes g8 mark the flow rate between, no, we don't have to meet
9 Q Andhow much time do you spend on the Colorado 9 the stream standards and, yes, we do. Soit'saline,
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River?

A Waell, | would say over the past 30 years, I've
been on the Colorado River more than once a month and
sometimes every week.

Q And soisthat the basis of your opinion that
this is more algae than one would normally see under
natural conditions?

A Yes

Q And--

A  Waéll, sorry. Let mebejust alittle bit more
precisein that. The algaein the unnamed tributary is
more algae than | would expect to see at the confluence
of atributary with the Colorado River that is not
impacted by wastewater.

Q And so you were asked about the cause. Would
the existence of thisalgae in agreater -- at alevel

NN NN B B R R R R s s B
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and everything on one side of that line is standards
have to be met, and all conditions on the other side of
that line is maybe we don't have to meet the standards.

Q And would you expect that at thistime of year
we would have critical conditions we would be dealing
with?

A No.

Q Andweve discussed before that -- | know
there's some disagreement, but either critical
conditions would be in October or July and that we've
had both of those approaches. Isthat correct?

A I'msorry. Solet merepeat back the question
that | heard to seeif that's the one that you asked.

Isit true that we've been talking about
two types of critical conditions? Y es, we have been
talking about critical conditions occurring in October,
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14 16
1 and we have been talking critical flow conditions 1 inthe watershed actually covers abit of State Highway
2 occurring in the summer months. 2 71. | don't think that the Corix dischargeisthe
3 Q Andso-- and that was a poorly-worded 3 absolute only source. | don't want to -- | don't want
4 question. So at this point, this doesn't fall within 4 to say because I'm under oath that the Corix wastewater
5 either of thetimesthat any party has said would be 5 treatment facility isthe one and only source of
6 critical condition? 6 nutrients associated with human activity in the water
7 A Yes 7 shed. | don't think that's true.
8 Q Okay. 8 Q Uh-huh.
9 A Intermsof timing. 9 A |Ifyoudid--if youwereto do a mass balance
10 Q Okay. Andaswelook at these two photographs, 10 on that, there is so much more nutrients in wastewater
11 arethese -- isthisthe type of -- and | guess kind of 11 effluent compared to all of the other sources and
12 tobeabit exact. That Photograph A, asyou -- 12 particularly in times of the year like now because we
13 Attachment A, does that appear to be algae in that 13 haven't had alot of big rains and runoff events. The
14 picture? 14 source of nutrientsin that stream on January 23rd, or
15 A Yes 15 any day in January really, it's the wastewater
16 Q And-- 16 discharge. I'm confident in that time frame that that
17 A Waell, sorry, sorry. Let'sback up. 17 would be the source.
18 Q Okay. 18 Q Okay. Andlet'slook at Attachment B. And |
19 A What | aminterpreting asagaein this 19 think, to be exact, isit algae that you observe here or
20 photograph is the pale green scum that is on the surface 20 perhaps other type of aquatic vegetation?
21 of thewater. That iswhat algae looks like. 21 A Whenl look at this, | am not completely sure
22 Q Andthat'swhat, to you, appears to be more 22 how much of what I'm seeing thereisalgae. | think
23 than you would expect under conditions without an 23 thereissome algaethere. | think most of what I'm
24 upstream wastewater discharge? 24 looking at in this photograph that is of interest to me
5 A Yes 25 isaguatic vegetation.
15 17
1 Q Andaswelook at -- 1 Q Andyouve mentioned that you -- isit that you
2 A Wadll, let mejust back up and say, that's -- 2 canoed generally up the Colorado River?
3 thoseare-- | think that part of the reason why | keep 3 A lkayak.
4 changing that question is because there are -- sometimes 4 Q Kayak?
5 there are other sources of nutrientsinto a stream other 5 A Mostly.
6 than awastewater discharge that might result in this 6 Q Andtheamount of aguatic vegetation you seein
7 condition. So | keep going back to saying when | am 7 thesetwo pictures, would that be of a nature that would
8 looking at streams that are coming from areasthat | 8 impact one's ability to kayak in these areas?
9 know don't have enough wastewater discharge and, yes, | 9 A Yeah, it would slow me down.
10 am nerdy enough to go back and look at the watersheds 10 Q Okay.
11 associated with streams that I'm paddling by, that's 1 A Alot
12 justwhol am. Sowhen | amlooking at streamsthat are 12 Q Wouldit makeit difficult to access the shore?
13 coming from areas that don't have other enhanced sources 13 A Yes
14 of nutrientsin their watersheds, | don't see that level 14 Q So,inyour opinion, would thisimpair the
15 of algae. 15 recreationa use of the waters?
16 Q Butisthisalevel of algaethat you see, say, 16 A Yes
17 in some areas where you do have enhanced levels of 17 Q Okay.
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nutrients upstream?

A Yes, yes. You can seethiskind of algae scum
on creeks where there is wastewater discharges or other
sources of nutrients upstream.

Q Now, and upstream of this point within McKinney
Roughs Nature Park are there other sources of enhanced
nutrients other than this wastewater treatment plant?

A | -- there's probably abit of -- | think that

=
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MR. ALLMON: Okay. Your Honor, that's all
of my redirect questions for this witness.
JUDGE SMITH: Mr. Tuckfield, any recross?
MR. TUCKFIELD: Yes, Your Honor.
RECROSS-EXAMINATION
BY MR. TUCKFIELD:
Q Okay. Dr. Ross, | just want to make -- well,
let's go to the Attachment B. We were looking at
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18 20
1 Attachment B really quickly there. 1 some of Highway 71. | don't think it encompasses -- and
2 Y ou're talking about Attachment A. You 2 | don't think it encompasses the golf course and --
3 testified you were confident that it was -- the algae 3 Q Butyoudon't know?
4 wasaresult of the Corix discharge. But Attachment B, 4 A ButlI'mnotsure. That'strue.
5 that's the Colorado River itself. Do you think that 5 Q Anddoyouknow if the existing Corix permit
6 Whatever algae you're seeing in the Attachment B isfrom 6 has aphosphorous limit?
7 the Corix plant? 7 A Yes, theexisting -- the existing permit does
8 A |--1don'tknow but, for sure, but | do know 8 have a phosphorous limit.
9 that there are other sources of algaeinto this reach of 9 Q Do youknow what that limit is?
10 the Colorado River, so | wouldn't -- | certainly 10 A Onemilligram per liter.
11 wouldn't attribute a hundred percent, obviously. | 11 Q Andyou said that thisis more agae than you
12 think we've had alot of testimony that makesit clear 12 would expect at Attachment A. But it wouldn't be
13 that there are other significant sources of nutrients 13 unheard of for thisto be anatural -- | mean, it's not
14 into this reach of the Colorado River in addition to the 14 impossible thisisn't -- it wasn't just a natural
15 Corix discharge. 15 occurrence. |Isthat right?
16 Q Doesn't--isn't there a Hyatt Resort with a 16 A |--1--I'mtrying -- just trying to remember
17 golf course that flows into that intermittent stream as 17 if I've ever seen this amount of algae in a natural
18 well? 18 stream. | can't say it'simpossible. No, | wouldn't
19 A Thereisa--thereisagolf course along the 19 say it's absolutely impossible.
20 edge of the -- just think about that for aminute. | 20 Q Do you keep any kind of adiary of algae
21 think -- | can't remember. Thereis definitely a golf 21 observations or anything like that?
22 course. | can't remember if it's along the edge of the 22 A Oh, that would be me, but, no, | don't.
23 tributary or if it's above the bank of the Colorado 23 Q It wouldn't surprise me.
24 River asit makesthat big -- | think it's above the 24 A | have adiary of so many things. | have lots
25 bank of the Colorado River asit makes that bend that we 25 of diaries about plants I've seen and when things arein
19 21
1 talked about yesterday called the Wilbarger Bend. The 1 bloom. | don't know, Mr. Tuckfield. Now you're making
2 golf courseis above the bend. It's not above the 2 mefed likewhy do | not have adiary of algae
3 unnamed tributary. 3 oObservations. | will the next time -- well, maybe not
4 Q Areyousureof that? 4 exactly the next time. The next time | get that
5 A Sorry? 5 question it's more than ayear from now, | will have a
6 Q Areyou sureof that? 6 diary about algae observations.
7 A No, I'mnot ahundred percent sure of that. 7 Q Okay. I'll ask you if you have adiary of
8 |'m basing that on my memory of the agrial imagery that 8 opposing counsel that you've been up against too. Okay.
9 I'velooked at. Sol would have to go back and check to 9 MR. TUCKFIELD: That'sall, Y our Honor.
10 beahundred percent sure, Mr. Tuckfield. 10 JUDGE SMITH: Okay. Any fina redirect?
1 Q Andwouldn't fertilizer be a big source of 1 MR. ALLMON: Yeah, | think just afew
12 potential algae? 12 questions.
13 A Fertilizer isone potential source of nutrients 13 FURTHER REDIRECT EXAMINATION
14 toastream, yes. 14 BY MR. ALLMON:
15 Q That would causal algee. Isthat correct? 15 Q Youwereasked regarding this area of the
16 A Yes 16 Colorado River shown in Attachment B and kind of other
17 Q Okay. So-- sowhileyou say you're confident 17 potential sourcesthere. |sthisan areaaswe look at
18 that the algae you seein Attachment A would be from the 18 the confluence in Attachment A and at the spot 200 yards
19 Corix plant, you don't know what kind of additional 19 downstream that would be particularly impacted by the
20 fertilizer might be -- might have flown into that 20 discharge from the Corix facility relative to the
21 intermittent stream, do you? 21 impacts one would expect from other discharges on the
22 A I'massuming -- | mean, I'm assuming in my 22 Colorado River?
23 statement that | am accurately remembering what is 23 A Honestly, to answer that question, | would want
24 contained within the watershed of thistributary. And 24 to do some -- some modeling and have a clearer
25 likel said, | do think it encompasses some of the -- 25 understanding of the impacts of the City of Austin's
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contributions before | try to weigh at this location do
I think the City of Austin contributions or Corix
contributions are dominant in terms of their algae
stimulation.

It isthe kind of question that could be
answered with amodel. It'sthe kind of question |
think should be answered before we issue a permit, but
it's not one that I'm prepared to make off the top of my
head without that modeling.

Q Isthisobservation of these areasin
Attachment A and Attachment B consistent with
significant influence by the Corix discharge on
nutrient?

A Certainly in the Attachment A that would be
true. And, again, | don't want to say about -- | don't
feel like | have enough information in this moment to
say that conclusively about the Colorado River.

Q Okay. You were asked whether it would be
impossible to see this type of growth as aresult of
natural conditions.

And, first, let's start with A. Isit
more likely than not that that type of algal growth
would be caused by artificial enhancement, say, from
anthropogenic sources?

A Yes

© 00 N o O B~ W N P
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abundance of natural nitrogen compared to phosphorous,
and therefore we don't need a nitrogen limit in the
permit.

There are -- there's alittle bit of
research that questions that or might suggest something
different, but | think -- | want to represent that the
dominant scientific understanding isthat if you keep
phosphorous limitsin the stream at alow enough
concentration, you can add all the nitrogen you want and
it doesn't stimulate additional algae growth because
they cannot grow without the phosphorous.

Q Aswelook at this algae that's formed
downstream in these pictures, is that more reflective of
what you would view as a proper evaluation had the
screening evaluation been performed appropriately?

A Would you ask me the question again?

Q Yeah. Werelooking at these pictures, and |
know that the screening -- nitrogen screening processis
intended to give an indication of the susceptibility of
the receiving waters to algae.

Had the screening process been performed
accurately, would that have captured the potential for
this to happen?

A Yes

Q And soif the screening process had performed

© 00 N o g B~ W N P
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Q And that would include a source such as the
Corix wastewater treatment plant?

A Yes

Q Okay.

A Asl sit here, | ahundred percent believe that
you're seeing that kind of algae at that location
because of the wastewater discharge.

Q Andwhen you refer to the wastewater discharge,
you're saying that you think it's more likely than not
that that algae is being caused by the Corix wastewater
discharge?

A Yes

Q Okay. Now -- and you were asked questions
regarding the phosphorous limit in the permit. Would a
lower -- as the phosphorous limit is lowered, does that
reduce the likelihood of downstream algae forming?

A Yes

Q Andif onewereto add anitrogen limit such
as -- would that reduce the potential for algae to form
or our aguatic vegetation?

A | think the -- | think the -- I'm going to say
the jury is il out on that. | think the scientific
consensus -- honestly, the scientific consensusis we're
going to accept the fact that these streams are
phosphorous limit -- limited and that there's an
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accurately, would that have warranted a more strict
phosphorous limit than isin the permit?
A Inmy opinion, the answer to that question is

YEs.

MR. ALLMON: Your Honor, that's all of my
redirect, second redirect for thiswitness.

JUDGE SMITH: Okay. Great. Thank y'al,
and thank you, Dr. Ross.

So, Mr. Tuckfield, did you also want to
cross Dr. MacL eod on that same exhibit?

MR. TUCKFIELD: No, Your Honor.

JUDGE SMITH: No. Okay. All right.
Thank you.

And then were you -- we were going to get
Mr. Price. So Mr. Allmon was going to be able to ask
Mr. Price questions about the exhibit. And I'm sorry |
had the wrong number. ES-1. And then Mr. Tuckfield
will be able to redirect.

MR. TUCKFIELD: I'dliketo call Paul
Price.

JUDGE SMITH: So, Mr. Allmon, did you
till want to ask Mr. Price questions?

MR. ALLMON: Yeah. Just afew questions
for Mr. Price.

JUDGE SMITH: Okay. And, Mr. Price, if
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26 28
1 you'll unmute yourself. Do you understand you're still 1 aguatic vegetation?
2 under oath. 2 A Excessive aguatic vegetation, that's correct.
3 THE WITNESS: Yes. 3 Q Andisduckweed aform of aguatic vegetation?
4 JUDGE SMITH: All right. Mr. Allmon. 4 A Yssitis
5 MR. ALLMON: Okay. If we could pull up 5 Q Sowould duckweed be part of the vegetation
6 that Exhibit ES-1 again, and let's ook at Photograph A. 6 that would be of concern in the water quality standards?
7 PRESENTATION ON BEHALF OF APPLICANT 7 A No, less concern than algae because it's
8 CORIX (TEXAS) UTILITIES, INC. (CONTINUED) g floating on the surface. Doesn't really contribute much
9 CROSS-EXAMINATION 9 to oxygen depletion. It exchangesalot of its oxygen
10 BY MR. ALLMON: 10 and carbon dioxide with the atmosphere.
1 Q Doyouseewhat's Attachment A to Exhibit 1 11 Q Allright. If wecould look at the
12 before you now, Mr. Price? 12 Attachment B to this.
13 A Yes/|do. 13 A Uh-huh.
14 Q AndI know the water quality standards deal 14 Q Doyou havethat?
15 with excessive growth of aquatic vegetation, something 15 A Yeah. AndI'veonly seen this picture since
16 Similar to that. Isthiswhat you would consider 16 yesterday so --
17 excessive growth of aquatic vegetation? 17 Q Okay. Yeah.
18 A No. It depends on the circumstance; how long 18 A --itwasnot--
19 hasthat stuff been sitting there stagnant and growing. 19 Q Doesthisappear to you to be excess aquatic
20 Second thing is | don't believe this -- 20 vegetation?
21 thislight green thing in the foreground of the picture 21 A No. Itdependsonwhereitis. There'salot
22 isdgee. | believethat it isduckweed, Lemnaminor. 22 of foreground distortion here that, that isto say, the
23 You can see that the edges kind of spread out in little 23 object closer to the camera appear larger than in the
24 spots. It'sactually avascular plant that's floating 24 distance. Andif you look at the very far edge of the
25 on the surface of the water, and, as such, it's subject 25 water over there, that seems to be the main channel of
27 29
1 towashing out fairly easily. And it looked to me like 1 the Colorado, not the shallow areathat they'rein.
2 there hasn't been any flow in this thing for awhile, and 2 Thisisalittle pocket, maybe behind abar or an
3 itisflowing over ashallow bar at the mouth of the 3 idand. | don't know. You can't tell from the
4 unnamed tributary. 4 photograph.
5 | did have a question about this picture 5 Q Dothewater quality standards applicable to
6 though, that | don't have a hard time interpreting the 6 the Colorado River -- are they required to be met
7 rough materials sticking up from the surface looks like, 7 throughout the Colorado River?
8 tome, inundated plant material, that is, terrestrial 8 A No, not in every little pocket.
9 plantsthat have been growing on this thing and not 9 Q Andwhat isyour -- do you have any place you
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inundated for awhile.

Q Now, and when you developed your opinions, did
you inspect this area over the downstream waters?

A Hardly. Not before the 23rd of January these
pictures weren't in existence.

Q Haveyou inspected this areasince --

(Simultaneous discussion)

A No, | have not, | have not.

Q (BY MR.ALLMON) So when you developed your
opinions, did you evaluate the type of habitat and
vegetation present in this area?

A No.

Q Now, do the waters --

A | havejust seen these pictures.

Q Do thewater quality standards deal with only
excessive algal growth or do they deal with excessive
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can refer to in the regulations that would say there's
parts of the Colorado River that are exempt from the
water quality standards?

A | didn't say they were exempt from the water
quality standards. They wouldn't be considered in an
evaluation.

Q Waéll, as one were to consider whether the water
quality standards have been met, would this area of the
Colorado River be subject to the water quality
standards?

A  Wouldit be subject toit, yes.

Q Yes. Okay. Soif there were excessive
vegetation in this area of the Colorado River, would
that be aviolation of the water quality standards?

A Oh, not necessarily, not unless it was
affecting other aquatic life uses, and it's probably not
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30 32
1 ifit'sjust alittle cove off of the main channel. 1 A | have seen instances where there are excessive
2 Q Soisityour opinion that excessive aquatic 2 agae growing, and thisain't one of them.
3 vegetation is not aviolation of the water quality 3 Q Allright. When you say it's not terribly
4 standards, unless there's -- 4 excessive, does this appear to be an excessive quantity
5 A My opinion -- excuse me. My opinion isthat 5 of algae?
6 excessiveisadqudlitative judgment and doesn't have 6 A |toldyou that that's subjective. To me,
7 anything to do with numerical standards. 7 that's not excessive.
8 Q Anddo you have an opinion as to whether this 8 Q Okay. Andwhatis--
9 isexcessivein the areas where this aguatic vegetation 9 A If--waéll, I've been trying to give you an
10 ispresent? 10 example. If, for example, let's go, filamentous algae
1. A Wadll, if we have an area of 20 square feet 11 had risen to the surface and formed a mat, a floating
12 here, yeah, that would be excessive in that 20 square 12 mat on top of all this stuff, that would be excessive.
13 feet, but that's part of alarger river system. The 13 Q Andsoisthat why you conclude that is not
14 fish goesin there and encounters low dissolved oxygen, 14 excessive ismerely becauseit doesn't reach the
15 hell leave. 15 surface?
16 Q Okay. Soif I'munderstanding you, within this 16 A No. I'veconcluded it's not excessive because
17 areawhere we see vegetation you would consider that to 17 | don't have any accessto the surrounding areaand |
18 be excessive aquatic vegetation? 18 don't know how long this has been developed. It'sjust
19 A Itwould depend. That might be the normal 19 apicture.
20 amount of algae for little coves off theriver. 20 Q AndI think we discussed you made no attempt to
21 Q Doyou have any basisto conclude that that's 21 obtain accessto thisarea
22 the normal amount of algae in these types of coves on 2 A Right.
23 theriver? 23 Q Eitherinyour initial investigation or more
24 A With that restricted photograph, no. 24 recently?
25 Q Didyou do any type of research to determine 25 A Right.
31 33
1 what type of algae one would normally expect within the 1 Q Would phosphorous levels, if they are elevated,
2 coves of the Colorado River? 2 tend to contribute to this type of growth within the
3 A Wadl, I'velooked at alot of algae and alot 3 receiving waters?
4 of streamsin Texas, and you have to make a guess as to 4 A Yeah Yes
5 what itis. 5 Q Now --and let'slook back up at Attachment B
6 Q Okay. Doyou haveany basisto conclude that 6 for aminute, | mean, Attachment A. Isthiswhat you
7 thisisthe norma amount of algae that would exist in 7 would consider an esthetically attractive condition of
8 thisarea of the Colorado River? 8 thereceiving waters?
9 A [I'veseenalotof algaeinalot of rivers. 9 A No, | would not.
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Q Okay.

MR. ALLMON: Y our Honor, I'm going to
object as nonresponsive.

JUDGE SMITH: Okay. Just answer the
guestion please, Mr. Price.

THE WITNESS: All right.

A Would you repeat the question, please?

Q (BY MR.ALLMON) Yeah. Do you have any basis
to conclude that thisis the normal amount of algae one
would anticipate in this cove or area of the Colorado
River?

A Based on my experiencein alot of rivers, it
looks to me like thisis not aterribly excessive amount
of algaeto find in sheltered back watersin amajor
river in Texas.

Q But doesthis--
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Q Okay. And so did you consider that in
evaluating whether the water quality standards have been
met?

A Did| consider that? Yeah. But you haveto
show me that the water quality standards are being
violated by the discharge.

Q Isittruethat apermit isrequired to contain
conditions than ensure compliance with the water quality
standards?

A Yes.

Q Okay. And so would the permit be required to
contain conditions that ensure -- if the water quality
standards require that waters be maintained in
esthetically attractive condition, does the permit
contain permit limits that would ensure that is going to
occur in downstream waters?
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34 36
1 A I'mnotsurel know how to answer that. 1 attractive?
2 Q |If thewater quality standards -- okay. 2 A 1think | described it to you alittle while
3 MR. ALLMON: Y our Honor, let me share 3 ago.
4 my -- Claire, if you want to take that down for a 4 Q Andyou sad that's an amount of algae that's
5 second. Let me share my screen. 5 at the surface and choking the wildlife?
6 Q (BY MR.ALLMON) Do you have before you now 6 A Yes
7 TCEQ Rule 307.4? 7 Q Isthere any amount of algae less than that
8 A Yes 8 that you would consider to be an esthetically
9 Q Andifyou couldlook with meto 307.4. Do you 9 unattractive?
10 seethat? 10 A Wadll, I don't know how to do that.
11 A Aesthetic parameters. There you go. 11 Q Okay. And I guess!'m trying to understand
12 Q Under (B)(4) doesthat say, Surface waters must 12 what the borderline is where you draw to determine
13 be maintained in an esthetically attractive condition? 13 whether something's either esthetically attractive or
14 A Yes, itdoes. 14 esthetically unattractive.
15 Q Dothelimitsinthe permit ensure that 15 A Wadl, that'skind of ahard borderline to draw,
16 downstream waters will be maintained in an esthetically 16 isn'tit? You just havetolook at it and see whether
17 attractive condition? 17 it esthetically offends you.
18 A Well, that'swhat it says, yes. 18 Q Allright. Andif I -- 1 think that we've
19 Q Yousay that'swhat it says. Areyou saying 19 covered that. We've talked about your inspection for
20 that'swhat the water quality standards say? 20 thiscase. How often have you visited the Colorado
21 A Yes 21 River?
22 Q Andaswe-- 22 A Oh, gosh. Inrecentyears, not very often.
23 (Simultaneous discussion) 23 Q Okay. Andwhen you say "not very often," would
24 Q (BY MR.ALLMON) Aswelook at the permit, 24 you say?
25 particularly those conditions of the permit related to s A Wdl--
35 37
1 nutrients, do those permit limits ensure that the 1 (Simultaneous discussion)
2 downstream waters will be maintained in an esthetically 2 A Lessthanonceayear for thelast five years.
3 attractive condition? 3 Q (BY MR.ALLMON) Okay. And what times of year
4 A Yes. 4 did you visit the Colorado River?
5 Q And, now, isthere anything in the permit 5 A ldon'trecal.
6 limitsthat would prevent the recurrence of conditions 6 Q Okay. Now, would you consider January to be
7 such aswe seein Attachment A? 7 the time when one would be looking at critical
8 A Wadll, absent the drink cup, it doesn't look 8 conditionsin this area of the Colorado River?
9 likethat horrible for an intermittent creek mouth. 9 A No. That'sgeneraly -- well, that's generally
10 Q Soit'syour opinion that's -- 10 the lowest flow month in the record.
1 A They are very often choked with stuff coming 11 Q Isthat the month where you would have the
12 from upstream. 12 highest likelihood of growth of aguatic vegetation?
13 Q Soisityour opinion that that's an 13 A Yeah, given that water temperaturesin the
14 esthetically attractive condition? 14 Colorado stay relatively constant for ariver in this
15 A Wadll, takethe drink cup away and it's probably 15 position because of al of the lake water releases up
16 okay, yeah. 16 stream, you can have agae bloom anytime of year in
17 Q Doyou have any type of standard that you use 17 these waters.
18 in determining whether something isin an esthetically 18 Q Isthiswhat you would term -- what you're
19 attractive condition? 19 observing, would you term this an algae bloom?
20 A What are my esthetic standards? |sthat what 20 A No. Bloomimpliesarapid growth. And |
21 you're asking? 21 understand that some people don't ook at it that way.
2 Q Yes 22 They look at it as massive accumulations. But if either
23 A |think dgeeisjust fine. 23 case, what we seein the Colorado in that Attachment B
24 Q Okay. Soisthereany amount of algae that you 24 photograph looks like filamentous algae that's been
25 think would render a waterbody no longer esthetically 25 growing on astable substrate for some time.
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38 40
1 Q Soit'syour opinion that that appears to be 1 quality standards were to be required to be met?
2 something that's been present over an extended period of 2 A Yes
3 time? 3 Q Soevenif thisistheresult of low flushing,
4 A Yes 4 thisisstill something that we would need to see the
5 Q Okay. Andin order for aquatic vegetation to 5 water quality standards complied with at this time?
6 grow over an extended period of time, would that -- well 6 A Yeah |wouldalsoaddthat low flowsare
7 let me strikethat. Start again. 7 typicaly the times when the eval uations are done for
8 Is the growth of aquatic vegetation over 8 aguatic life uses --
9 an extended period of time an indication that there have 9 Q Okay.
10 been elevated nutrient limits for an extended period of 10 A --thingslikethat. Simply because higher
11 time? 11 flows, it'salmost impossible to get an accurate sample
12 A No. It wouldindicate that there haven't been 12 of the community.
13 flushing flows sufficient to cleanse the substratesin 13 Q Now, let'slook back at Attachment A, if we
14 considerable amount of time. 14 could pull that up again.
15 Q Would the presence of aquatic vegetation over 15 A Okay.
16 an extended period of time be consistent with an 16 Q Aswelook at those brown plants| think you
17 elevated level of nutrients over an extended period of 17 mentioned, do those appear to be water hyacinth plants?
18 time? 18 A lcanttell. But morelikely they are
19 A It'smore consistent with the lack of flushing 19 something like, | don't know, maybe cocklebur, something
20 flows. Now, even inthelow nutrient environment if you 20 likethat that typically find in -- on these wide creek
21 last long enough you can grow. 21 beds.
22 Q Okay. Now, of course, when we look at water 22 Q Areyou familiar with what the weather in the
23 quality standards, we're looking at the types of 23 Austin area has been like over the past few weeks?
24 conditions that exist within awaterbody. Did you 24 A Yes.
25 evaluate whether there are significant periods of time 25  Q Therewere some freezes|ast week?
39 41
1 where you have alack of flushing flowsin the unnamed 1 A Yes
2 tributary or in the Colorado River in this area? 2 Q Could those freezes have resulted in the death
3 A Justlooking at the hydrograph of the Colorado 3 of some of the agquatic vegetation?
4 that | put in the prefiled testimony, it looked like 4 A Could.
5 there were plenty of low flow periodsin there. 5 Q And--
6 Q Andsowouldthewater quality standards need 6 A Yeah
7 to be met during those low flow periods? 7 Q --socouldwe be observing some of the impacts
8 A Yeah g of those freezes upon some of the aquatic vegetation?
9 Q Wouldthewater quality standards need to be 9 A Yes
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met during periods where you have a significant amount
of time without flushing?

A Excuseme. Sayitagan.

Q If wearelooking at the water quality
standards, you would agree with me they are required to
be met at all times. Isthat correct?

A Wall, supposedly, yes, but it's probably
impossiblein ariver.

Q Okay. But would those times -- if you have
substantial periods where there islow flushing -- low
flushing within ariver, would the quality -- water
quality standards need to be met during those periods of
low flushing?

A Yes

Q Soif thisisforming in response to a period
of low flushing, is that still a period when the water
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Q And would the water quality standards need to
be met even during those types of weather conditions?

A Wadll, | suppose so, but with wide spans of
plants dying and releasing nutrients, nature isn't
following the law.

MR. ALLMON: Y our Honor, that's all of my
questions for this witness.
JUDGE SMITH: Okay. Mr. Tuckfield, doyou
have any questions redirect?
REDIRECT EXAMINATION
BY MR. TUCKFIELD:

Q Mr. Price, any reason to believe that the draft
permit will not satisfy the water quality standards
during low flow conditions?

A | think it will meet the water quality
standards.
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42 44
1 Q Andwhenwetalk about esthetically pleasing, 1 shallow mouth of the creek.
2 would it be different in an intermittent stream versus 2 Q Andwould awastewater discharge plant actually
3 the Colorado River? 3 increasethe flow of an intermittent stream such that it
4 A Yes. Anddifferent from person to person. 4 would flush it out better?
5 Q Okay. But how would it vary from Colorado 5 A Depending on the amount of flow and the length
6 River to the intermittent stream? 6 of theriver -- of the creek, yeah, it could, would, if
7 A Yes. Therewould be very different visual 7 itwassignificant.
8 impacts of the two. 8 MR. TUCKFIELD: That'sall | have, Your
9 Q Andinwhat way? 9 Honor.
10 A Wadll, theintermittent tributary is heavily 10 JUDGE SMITH: Okay. A second round of
11 canopied and steep -- steep sandy clay blanks or silty 11 recross? Do you have any?
12 clay banks, muddy bottom, not very appealing to most 12 MR. ALLMON: | think | just have afew
13 people. Colorado River isabroad expanse of flowing 13 questions. | don't know -- | would assume the other
14 water, and, you know, I'm not getting into art comment 14 parties do not.
15 here. 15 JUDGE SMITH: | don't think so.
16 Q Okay. Isdl algae caused by man or wastewater 16 RECROSS-EXAMINATION
17 treatment plants? 17 BY MR. ALLMON:
18 A No. Algae has been around alot longer than 18 Q Mr. Price, you were asked questions there about
19 people have. 19 that this may be caused by dead plantsin the area. Do
20 Q And so there'sno way to tell from these 20 Yyou recall that question?
21 pictures whether -- whether the algae -- any algae or 21 A Yes
22 duckweed or whatever youre seeing herewascausedbya (22 Q Now, if awastewater discharge caused the
23 wastewater discharges? 23 growth of aguatic plants that were the plants that then
24 A No. 24 died, would the wastewater treatment plant be an
25 Q Allright. Youtestified alittle bitin 25 indirect cause of the increased nutrients?
43 45
1 response to one of the questions about the significance 1 A With respect to rooted vegetation, | don't
2 of inundated plant life. | don't think you quite 2 think so. Rooted vegetation contains its nutrients from
3 finished your thoughts about that. What were you 3 the subsurface, from the soil underneath the water
4 talking about when you were talking about inundated 4 primarily.
5 plant life? Do you remember? 5 Q Allright.
6 A Thething sticking up above the surface of the 6 MR. ALLMON: Your Honor, that's all of my
7 apparent green. 7 questions for this witness.
8 Q What'sthesignificance of that? 8 JUDGE SMITH: Okay. Mr. Tuckfield, any
9 A Wadll, thesignificance of it isthat the water 9 redirect?
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level has been lower in the past, giving an opportunity
for those things to grow, if they are what | think they
are, and they may not be. I'll admit that.
The fact that there was a freeze |ast,
what wasiit, last week. Isthat the 23rd? | don't
know.
But aguatic plants have got nutrientsin
them. They are nitrogen and phosphorous. When they die
and decay, those things are released in the water
column.
Q It'spossiblethat the plant life that we're
seeing in Attachment A and B of this exhibit was caused
by dead plants?
A Weéll, maybe. | think more likely what we're
seeing thereis aresult of an extended period of very
low flows which has allowed stuff to accumulate in the

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. TUCKFIELD: No, Your Honor.

JUDGE SMITH: Okay. All right. Thank
you, Mr. Price.

And then, Mr. Tuckfield, do you aso
wanted to ask some questions of Ms. Kinser. Isthat
right?

MR. TUCKFIELD: Yes. | cal KarlaKinser.

JUDGE SMITH: All right. Ms. Kinser, do
you understand you're still under oath?

THE WITNESS: Yes, maam.

JUDGE SMITH: Right. Mr. Tuckfield.

KARLA KINSER,
having been first duly sworn, testified as follows:
REDIRECT EXAMINATION
BY MR. TUCKFIELD:
Q Ms. Kinser, did you have achanceto look at
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46 48
1 the ES-1? And I'll share any screen so that we can pull 1 A That'sokay.
2 that back up. 2 Q Isthisit?
3 A Yes |did. 3 A Yeah Yeah. Andit's-- sol believeit's
4 Q Okay. And from ascientific perspective, what 4 upstream closer to the dam. But what thetableis
5 Wwas your reaction to these pictures, Attachment A and 5 showing you in the -- apologies. Please scroll back
6 Attachment B? 6 down -- what the table is showing you is historic stream
7 A Therewas no scientific -- there was no context 7 flowsfor the Colorado, asyou can see, compiled for, |
8 to the pictures, context meaning environmental g don't know, roughly a hundred years, and then showing
9 conditions on the day these were taken, flows, 9 thehighs, the lows, kind of the means just so you can
10 temperature, stream gauge. And then there was also no 10 understand how theriver flows.
11 context for any kind of benchmarking; northern arrows, 11 What | did isactually | looked at -- in
12 any way to even discern if thisis the actual location. 12 January of thisyear, | went to the Bastrop stream
13 Q Okay. 13 gauge, which is actually below us, soit's on the river
14 A Thecontext. Therewasno scientific context. 14 but alittle bit lower than this one, and noted that it
15 There was only anecdotal informational for me. 15 is, indeed, alow flow condition inwinter. Itisat
16 Q Okay. And so what'sthe significance of that? 16 around 350 CFS so a pretty low flow condition. So once
17 A Waell, what we're trying to identify hereis how 17 | noted that, | recognized that most likely this could
18 does this relate to normal conditionsin theriver, is 18 beimpacted strictly by flowsin theriver.
19 it anabnormal condition, isthisabad condition. And 19 Q Sowhenyou say "this," you mean the
20 there'ssimply no scientific -- we can't placeit in the 20 pictures -- whatever you're seeing in Pictures A and B
21 context of even this project or even in theriver itself 21 of ES-1. Isthat what you're referring to?
22 and how the river behaves. And so it'simpossible for 22 A Yeah. Thank you for clarifying. When | say
23 meto even judge, you know, like | said, number one, if 23 "this," meaning the conditions that we note in the
24 thisisthelocation or how it relatesto the case. 24 picture whether there's algae or debris, all of those
25 I mean, looking at thisaswell, | seea 25 aremost likely influenced by flow.
47 49
1 stagnant areathat may or may not ever have flow, and so 1 Q Sojustsowereclear, the annual mean of flow
2 | can't judge actually anything about the conditions. 2 isthat, according to what you pulled together in your
3 Q Okay. And so doesthat mean -- does that mean 3 statistics, your chart here, is around 2,000 cubic feet
4 that these picturesreally don't tell you anything? 4 per second. Isthat right?
5 A That'sright because-- and I'll give you an 5 A Correct. Correct.
6 example. At thetime of -- that these pictures were 6 Q Andyoulooked at the data prior to this
7 taken, it's, you know, there's agolf course upstream. 7 hearing to determine what the flow was at the time that
8 Perhapsthe golf course was adding nutrients or there 8 these pictures were taken. And my understanding is you
9 were other factorsin the river at the time that this 9 said it wasaround 350 cubic feet per second?
10 wastaken. Maybeit wasalow flow. Itis December, or 10 A Correct.
11 excuse me, January whereit's low flow. And so how does 11 Q Soitwasapretty low flow period when those
12 thisrelate to the overall flows. But with that, it's 12 pictures were taken. Correct?
13 readlly impossible for me to even relate it to the 13 A Correct, very low flow.
14 project. 14 Q Andwhat impact does that have on what you
15  Q Letmeshow you Applicant Exhibit APP-03-2. 15 might be seeing in the pictures?
16 Thisisamemo you drafted. Right? 16 A Wadll, it certainly could expose -- it would
17 A Yeah Yes 17 make the river more shallow, would expose more stagnant
18 Q And the second page of that memorandum you have 18 areas, more pockets like this. Going back to what
19 thisTable 1. Can you describe what this Table 1 shows? 19 Ms. Ross said, you know, certainly algae isimpacted by
20 A Yeah. Thisisastream gauge sitein the 20 nutrients, sun, and moisture. It would certainly vary
21 Colorado, very near to our site. | believe actualy, if 21 al of those conditions to exacerbate or cause an algae
22 you scroll up, I've identified -- it might be down -- 22 condition. It could do that. And so, you know, alow
23 but | believeif you scroll up -- actually, | think | 23 flow -- thisisjust one slicein time that's being
24 said where the site was. 24 examined. I'd aso liketo seethisat ahigh flow or
25  Q Sorry. 25 multiple times of the year benchmarked to understand the
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50 52
1 context, to understand if thisisreally a problem or if 1 vegetation?
2 thisisnormally how it looks. 2 A There'sbeen no benchmark to determine normal
3 Q Okay. 3 conditions so that | could assess excessive.
4 MR. TUCKFIELD: Passthe witness, Y our 4 Q Okay. Now -- and would normal conditions --
5 Honor. 5 areyou referring to conditions without -- when you say
6 JUDGE SMITH: Okay. Mr. Allmon, do you 6 "normal conditions," what do you mean by normal
7 have cross? 7 conditions?
8 MR. ALLMON: Yes. 8 A Thenormal conditions of the Colorado River.
9 CROSS-EXAMINATION 9 Q Areyoucomparing thisto the conditions
10 BY MR. ALLMON: 10 under -- that have been the highest attained since 1975
11 Q Andlet'spick up where we left off, 11 or the conditions as one would observe if they went out
12 Ms. Kinser. You say thisislow flow. Didyou 12 there and looked at it right now?
13 determine whether the flow isless than 135 cfs or 123? 13 A | would belooking to -- | would not be using
14 Well, did you determine whether the flow was less than 14 an observationa method for this. | would be using
15 123 CFS. 15 statistical analysis and scientific assessment of the
16 A Canyou explain wherethe 123 CFS comesfrom? |16 Site. | believe observational analyses are notoriously
17 That wasn't in my table or my anaysis. 17 flawed.
18 Q Yeah. Well, areyou familiar with the analysis 18 Q Excuseme. Couldyou say that last part again?
19 performed by the Executive Director? 19 A | saidsdtrictly observationa analyses can
20 A |amfamiliar withit. | do not know the 20 be-- are notoriously flawed.
21 numberswithin it. 21 Q But--1 mean, and admittedly, thisisa
2 Q Areyou familiar that the regulations are 22 photograph of a snapshot intime, but isthisapoint in
23 required to be met at flows when above the 7Q2 flow? 23 time when the water quality standards are regulatorily
24 A That sounds reasonable, yes. 24 berequired to be met?
25 Q Didyou evaluate whether the flows that you s A Yes
51 53
1 determined whether they were above or beneath the 7Q2 1 Q Okay. Youdiscussed agolf course within the
2 flow? 2 vicinity. Do you have any reason to conclude that golf
3 A | coulddo that for you now. They are above. 3 course iswithin the watershed of this tributary?
4 Q Wadl, I'mjust asking -- so they are above the 4 A No.
5 7Q2flow? 5 Q Andsodidyou -- do you have any basisto
6 A Yes Butldid not compare. 6 conclude that the golf courseis contributing to the
7 Q Okay. And soif thisis above the 7Q2 flow, is 7 nutrients within this tributary?
8 thisflow conditions when the water quality standards 8 A | --weweretaking about both the tributary
9 arestill required to be met? 9 and the Colorado River. My understanding is actuality
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A 1 will take your word for it. My guessisyes.

Q Okay.

A | can't speak to the exact regulations, yes.

Q Soif thewater quality standards are not being
met above the 7 -- well, strike that.

Is the draft permit required to ensure
compliance with the down -- with the water quality
standards in downstream waters at any time when the flow
is above the 7Q2 flow?

A That would be my understanding based on what
you just said.

Q Okay. And--

A | would not see any violation of water quality
that's observable on a picture.

Q Doesthisappear in either case to be excessive
plant growth, the excessive growth of agquatic
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we were not speaking about the tributary itself, we were
talking about the mouth of the tributary where it dumps
into the Colorado. So | was referring to primarily the
Colorado, not the tributary.

Q AnNd, let'ssay -- you know, let's assume for
the sake of argument that the golf course was
contributing to the nutrientsin thisarea. Would the
water quality -- would the permit be reguired to ensure
compliance with the water quality standards even in
light of combination with those impacts by the golf
course?

A Absolutely. The permit stands on its own.

Q Okay. Isthere any mixing zone allowed for a
domestic wastewater discharge of this size?

A | don't-- I can't answer that. That's not my
area
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54 56
1 Q Areyoufamiliar with mixing zonesfor certain 1 phosphorous that we can't even capture biologically or
2 typesof permits under TCEQ permitting process? 2 with chemistry to remove to get down that low.
3 A | amfamiliar, but | have not worked with 3 And the rule of thumb for recalcitrant
4 mixing zones personally as an engineer. 4 phosphorous in awastewater plant is between 1 and 5
5 Q Okay. Andsowhat isthe scope of the permits 5 milligrams per liter. That means that the effluent we
6 You have addressed as an engineer? 6 may release at 1 milligram per liter phosphorous might
7 A I'matreatment specialist, so | look at -- | 7 have zero phosphorous that can be taken up biologically.
8 work with science and engineering type data to design 8 Q Okay. Anddoyou --
9 treatment plants to understand how they can comply with, 9 A Andwithout testing, we wouldn't know that to
10 say, nutrient limits. | predict the chemistry 10 betrue. It may have zero impact downstream.
11 downstream. That'sreally what I'm here to testify to 1 Q Do you know whether the capability of a
12 heretoday is my engineering and scientific background 12 facility to meet astandard is controlling and whether
13 asit relates to water chemistry and treatment analyses, 13 that permit limit is appropriate for afacility?
14 0 | don't normally work in the mixing zones. 14 A Canyou rephrase that for me?
15 Q Andasonelooksat thistype of nutrient -- 15 Q Do you know whether the capability of a
16 well, at thistype of aguatic vegetation growth, is one 16 proposed facility to meet a permit limit is controlling
17 reason to put nutrient limitsin a permit to try and 17 over whether that permit limit should beincluded as
18 prevent aguatic vegetation growth downstream of the 18 applicable to the facility?
19 discharge? 19 A |don't know if thereisaconsiderationin
20 A Speaking as an engineer, not necessarily. It 20 Texas, but | actually could tell you in Colorado there
21 depends on the impacts of that vegetation, if it's-- 21 isan evaluation whether or not it would push you to
22 again, | don't have the context to know if thisis a bad 22 something like reverse osmosis, which has our collateral
23 condition, anormal condition, or a condition perhaps 23 issue. And going down to somewhere around .02
24 that doesn't impact anything. | think there'salot of 24 phosphorous probably would push to very advanced type
25 aquatic life downstream which we might want that could 25 treatment technologies which would, like, brine disposal
55 57
1 be phosphorous limited in streams like this, but there 1 kind of issues. There's collateral damage there. So
2 could also be bad aquatic life, so | can't characterize 2 thereisan analysis with that.
3 that. 3 Now in Texas, do | know if there'san
4 Q Doyou--did you make any evaluation of 4 evaluation related to feasibility of being able to even
5 Whether thisis what you consider good aquatic life or 5 obtain that standard or if it's cost effective for any
6 bad aguatic life? 6 utility to meet it, no, | do not know if that's
7 A No. 7 reasonable here.
8 Q Okay. Doyou have any opinion asto whether 8 Q Soaretheretechnologiesthat exist that would
9 thispermit -- whether a permit limit in this permit of 9 aidin bringing that phosphorous down to the .02 level?
10 .15 in phosphorous would aid in mitigating the potential 10 A Wecould usereverse osmosis and we -- yes.
11 for these types of conditionsto exist? 11 Q That would be ableto attain that?
12 A Waell, I guess, going back to the statement | 12 A Yes, but wewould have nowhere to put the
13 made yesterday regarding recalcitrant phosphorous, so 13 brine.
14 all phosphorousis not created equal. There's different 14 Q Okay. Butalimit -- areduced concentration
15 types of phosphorous; Polyphosphates, orthophosphates, 15 of nutrientsin the water would mitigate the potential
16 organic types phosphorous. Not al of it isableto be 16 for the type of algae and aquatic vegetation that we see
17 assimilated biologically. 17 in these photographs. |s that accurate?
18 We -- | speak of that in the context of a 18 A Again, that hasn't been proven because we don't
19 wastewater treatment plant; can the microorganismstake 19 know if it's bio-assumable phosphorous or not.
20 up that biological phosphorous, right, to aid growth? 20 MR. ALLMON: Your Honor, that's al of my
21 That also occurs downstream whether or not algae or 21 questionsfor thiswitness. | pass the witness.
22 other things can take up that phosphorous. 2 JUDGE SMITH: Any redirect?
23 So looking at this project, | believe that 23 MR. TUCKFIELD: No further questions, Y our
24 the-- setting alow limit like that might actually be 24 Honor.
25 next toimpossible. It's possible we have recalcitrant 25 JUDGE SMITH: Okay. Thank you,
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Ms. Kinser.

All right. So that was my understanding
of al -- that those were all the witnesses we needed to
have questions about the Exhibit ES-1. Thereisalso an
offer of proof, but | think maybe we should take a break
before we do that.

MR. ALLMON: Okay.

JUDGE SMITH: Let'sgo ahead and take a
15-minute break and we'll come back at 10:30. Off the
record.

(Recess: 10:16 am. to 10:31 am.)

(The following pages, 59 through 74, are

Protestant's Offer of Proof.)
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75

JUDGE SMITH: So we're done with that
offer of proof. Wewill go ahead switch to -- go off
the record in just a second and confirm that the
exhibits -- everyone's exhibits lists match and then |
think take care of anything else that we need to
address. So let's go off the record.

(Recess: 10:51 am. to 10:55 am.)

JUDGE SMITH: Okay. We are back on the
record, and we've gone over the list to doublecheck all
the admitted exhibits and that the exhibits will be
provided to the court reporting service. And with that,
we will adjourn. Thank y'all.

MR. ALLMON: Thank you Y our Honor.

MR. TUCKFIELD: Thank you, Y our Honor.

(Proceedings concluded at 10:55 am.)
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